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CLEAN AIR Yakima Regional Clean Air Agency
MEETING LOCATION: Yakima City Hall

c—3 City Council Chambers
129 N. 2" Street, Yakima
January 11, 2018
Regular Board Meeting
2:00 p.m.
AGENDA
Study Session
None
Regular Meeting
1. Call to Order
2. Roll Call
3. Additions or Deletions to the Agenda
4. Public Comments
If you wish to address the Board you may do so now
Please approach the podium, state your name and the Agenda item you are addressing
Please limit your comments to three (3) minutes
5. Election of Chairman & Vice-Chairman
6. Approval of Consent Agenda
6.1 Board Meeting Minutes — December 2017
6.2 Accept YRCAA December 2017 Monthly Activity Report
7. Regular Agenda
7.1 December 2017 Community Forum Summary - Mark Edler
7.2 Executive Director’s Report
7.3 Environmental Protection Agency’s response to petition to regulate Confined
Animal Feeding Operations (CAFO) under the Federal Clean Air Act
8. Action Items

8.1 Fiscal Vouchers and Payroll Authorization Transfers for December 2017

8.2 Administrative Code Part C Revisions



CLEAN AIR Yakima Regional Clean Air Agency

m MEETING LOCATION: Yakima City Hall
‘@ X City Council Chambers

129 N. 2™ Street, Yakima

9. Other business

10. Adjournment
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SUMMARYOF THE GOVERNING
BOARD OF DIRECTORS
REGULAR BOARD MEETING

December 14, 2017

Location and Time:
Yakima City Hall Council Chambers 2:01 pm

REGULAR MEETING
1. Chairman DeVaney called the meeting to order at 2:01 p.m.

2. Mary Wurtz, Clerk of the Board, conducted roll call. There was a quorum.

PRESENT WERE:

BOARD MEMBERS: LEGAL COUNSEL.:

Jon DeVaney, Representative at Large Gary Cuillier

Norm Childress, Small City Representative

Steven Jones, Ph.D., County Representative STAFF:

Ron Anderson, Yakima County Commissioner Keith Hurley, Executive Director
Mary Wurtz, Clerk of the Board

ABSENT:

Bill Lover, Large City Representative

3. Public Comment
None
4. Public Hearing for Proposed CY 2018 Agency Fees
Chair DeVaney opened the Public Hearing at 2:03 p.m. There was no public testimony.
Hearing closed at 2:04.
There were no additions or deletions to the Agenda.
5. Consider approving the Consent Agenda items 5.1 through 5.4 2:00
5.1 Approve Study Session and Board Meeting Minutes — November 2017
5.2 Accept YRCAA November 2017 Monthly Activity Report
5.3 2018 Board of Directors Meeting Dates

5.4 2018 Agency Holiday Schedule
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Motion to Accept: Director Childress Second: Director Jones
6. Regular Agenda 3:00

The Community Forum will take place on Monday, December 18, 2017, from 1:00-3:00 p.m. at
the Clean Air Office, 329 N. 1* Street. Dr. Hasan Tahat will be the speaker and Mark Edler will
be the facilitator.

Executive Director Hurley attended the North West Air Directors (NWAD) Conference, hosted
by the EPA Region 10 Headquarters, on December 4" and 5". The meeting provided an
opportunity to discuss important air pollution issues and topics as well as giving us a chance to
get to know more about our federal counterparts and gain valuable insight concerning potential
federal funding, regulatory changes, SIPs etc.

There is increased interest in the Wood Stove Change Out (WSCO) Program but no money for it
yet. We have a potential 57 change outs on the list. The list usually grows by four or five people
each month. If we had funding, the number of applicants would be double that each month. The
capital budget has not yet been passed. Once it is, funds will be available.

Director Childress inquired if there is a new director for the EPA Region 10.

Executive Director Hurley stated that Mr. Hladick is the Region 10 Administrator and he came
from Alaska. December 4™ was his first day.

7. Action Items 10:00
7.1 Fiscal Vouchers and Payroll Authorization Transfers for November 2017

Motion to Accept: Director Anderson Second: Director Childress
7.2 CY 2018 Fee Schedule, Resolution 2017-12

Motion to Accept: Director Anderson Second: Director Jones
7.3 Uncollected Debts, Resolution 2017-13

Motion to Accept: Director Childress Second: Director Jones

Chair DeVaney questioned how soon are the debts sent to Evergreen Financial Services for
collection. Does staff attempt to discuss these with the clients?

Executive Director Hurley replied there are multiple attempts. The law states we wait 30 days
before contacting the customer but we often will wait 40 to 60 days in case of extenuating
circumstances. We will send a letter to the customer that states how many days they are past due
plus 15 days to make arrangements with us. We err on the side of giving the customer plenty of
time.
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8. Other Business 17:00

Director Childress suggested we suspend the Public Comment Policy for now and go back to
the policy that was in place before. He feels we still need to give the public a chance to
comment without having to jump through hoops. He wants to be able to allow public comments
on all clean air issues not just what is on the agenda.

Chair DeVaney stated he was aware of the issue about public comments. Our policy states
members of the public can comment on those items on the agenda. The Chair stated he is going
to exercise wide latitude regarding this. As this is a proposed policy change it would be
appropriate to have staff come up with an agenda item for the earliest possible date. The Board
will have a change in the City of Yakima Representative in 2018 so a discussion on the issue will
take place when the new director is appointed and there can be full Board participation. He also
thanked Bill Lover for his participation and service on the Board. His hard work was very much
appreciated.

Executive Director Hurley reminded the Board that we will be selecting a new Chairman and
Vice Chair at the January 2018 meeting.

9. Adjournment 22:00
Motion to Adjourn: Director Anderson Second: Director Childress

Meeting was adjourned at 2:23 p.m.

Jon DeVaney, Board Chairman

Mary Wurtz, Clerk of the Board

Audio CD of this meeting is available at YRCAA
Meeting Summary submitted to Board for approval
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Date of Release:
Date of Consideration:

January 4, 2018
January 11, 2018

To: Board of Directors
From: Office of the Executive Director
Subject: Monthly Activity Report
FY18
FY18thru  thru
Activity FY17 Oct. 17 Nov. 17  Dec. 17 Dec. Dec.
Minor Source Inspections 140 0 7 0 81 38
Complaints Received 222 10 12 28 106 97
NOVs Issued 96 2 10 10 32 30
AODs Issued 16 0 1 1 6 2
Warning Notices Issued 16 0 1 0 6 2
NOPs Issued 54 1 3 4 26 14
SEPA Reviews 181 14 20 19 106 121
AOP Applications Received 1 0 0 0 0 0
AOPs Issued or Renewed 4 0 0 0 2 0
Deviations/Upsets Reported 11 1 1 1 6 6
AOP Inspections 5 0 0 1 2 2
Public Workshops 0 0 0 1 0 1
Media Events 0 0 0 0 0 0
Media Contacts 10 0 1 3 7 14
Education Outreach Events 5 1 1 1 3 7
Sources Registered 364 0 1 1 11 2
NSR Applications Received 22 4 0 0 14 12
NSR Approvals Issued-Temporary 0 0 0 0 0 0
NSR Approvals Issued-Permanent 23 0 0 0 12 7
NODRs Received 200 14 12 11 86 106
Agricultural Burn Permits Issued 182 3 1 0 49 13
Conditional Use Permits Issued 4 0 0 0 1 0
Residential Burn Permits Issued 1162 0 0 0 234 60
Burn Ban Days 63 0 1 20 20 54
Public Records Requests Fulfilled 47 3 4 2 30 16

AOP - Air Operating Permit; NODR - Notification of Demolition and Renovation;
of Violation; NSR - New Source Review; SEPA - State Environmental Policy Act

NOP - Notice of Penalty; NOV - Notice
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Community Forum Meeting Summary

December 18, 2017

Attendees Representing
Ed Stevenson Self
Frank Freshwater Self
Dan and Carolyn DeGroot Dairy Owners
Steven R. Jones Board Member
Steve George Dairy Federation
Jean Mendoza Friends of Toppenish Creek
Hasan Tahat, Ph.D. YRCAA
Timothy Hoefer Self
Mark Edler YRCAA
Mary Wurtz YRCAA

The meeting was called to order by Mark Edler of Yakima Regional Clean Air Agency (YRCAA) at 1:00
p.m.

Mr. Stevenson presented his request for YRCAA to have an exemption for the Nile Valley during burn
bans. He said there is no natural gas available to heat the citizens’ homes and thereby they are dependent
upon more costly ways of heating, e.g. electricity, heat pumps, etc. The temperature is usually five to ten
degrees colder than the Yakima Valley and many people depend on their wood stoves to supplement their
heating. Mr. Stevenson pointed out that the Nile Valley does not get pollution from the Valley as the wind
patterns follow the valley and ridge lines. Due to this the Nile Valley does not get as much pollution as
the Valley. In general, he said that the air at the Nile is mostly clean, that is why he would like it to be
exempted from the burn ban. He requested that a monitor be installed in the Nile to ascertain if the
pollution is as bad as Yakima and the Lower Valley.

Dr. Tahat said, due to the topography of the valley, pollution tends to linger due to poor ventilation and
dispersion. He continued to say that he is unable to categorically state that the Nile Valley does not
contribute to the air pollution in the valley. Some of the air pollution we have experienced was during
wild fires in several surrounding States and dust as far away as China. He added that a few years back
control burns from the Nile area had fumigated the whole Yakima valley. He showed a recent satellite
picture of the current wild fire smoke in California drifting to our area. The State of Washington air
monitoring network is owned by the Department of Ecology, and operates by contract if Ecology is not
operating it. In our area we have three monitors: City of Yakima, Toppenish (Yakama Reservation) and
Sunnyside. Of those the YRCAA monitors and maintains the City of Yakima and Sunnyside monitors.
Dr. Tahat told Mr. Stevenson to petition Ecology to have a monitor installed in the Nile Valley, but they
are expensive. Dr. Tahat stated his appreciation to Mr. Stevenson and everyone participating in the
forum, but he is bound by the rules and regulations of the government in calling burn bans. Extending a
blanket exemption to an area is not within his power.

Mr. Freshwater stated the Nile has a population much less than the population of Yakima and he felt it
should be taken into account when calling a burn ban. He recalled that, years ago, while he was
employed by the Forest Service there was an imaginary boundary at the confluence of White and Chinook
Passes that was made exempt from the rules of the YRCAA and he wondered what happened to it. Dr.
Tahat replied he was unaware of such an agreement or exemption, but he will look into it. Mr. Edler
added that he would also research it and get back with him. Mr. Freshwater stated that population density
has be considered also.

AGENDA ITEM NO. 7.1



Dr. Tahat stated that burn bans are used to maintain the health standards below the 35 pg/m® and any such
agreements would not be valid. The idea in general is to keep the whole area under attainment status. He
continued to explain how an area can be classified as a non-attainment area. If an area is put into non-
attainment, it will cost millions of dollars to put it back into attainment and it will be subject to different
rules.

Jean Mendoza asked if YRCAA implements WAC 173-460 - Controls for New Sources of Toxic Air
Pollutants. Jean felt that the dairies are large sources of ammonia pollution in the Lower Valley. Dr. Tahat
replied, yes we do. The dairy industry has an exemption in the rules and the emissions produced, by
dairies are fugitive emissions. WAC 173-460 is more for point sources for new sources. He continued to
explain how WAC 173-460 is used and implemented.

Ms. Mendoza pointed out that there is no exemption for ammonia and was wondering if there was a way
to measure levels of ammonia. She referenced research by WSU in which they found, in two dairy farms,
an estimate of 0.1232 pounds per cow, per day, of ammonia being released and she asked why the study
could not be used. Dr. Tahat replied that the final report was not approved by the EPA and the EPA
voided all data from that study. WAC 173-460 is a state regulation and we implement it as required by the
rules.

Steve George stated that ammonia calculations are required and will be reported next year. He said dairy
men are implementing the Best Management Practices (BMP’s). They use personnel or a contracted
business to formulate and monitor the type of feed given to the cattle in order to cut back on emissions.
He stated that levels of ammonia mentioned in the WSU study were not a harmful event. Mr. George also
pointed out that vehicles produce emissions that combined with ammonia to produce PM, s but they are
not being regulated. Dr. Tahat pointed out that vehicle emissions are not regulated by YRCAA. But
mobile source air emissions are declining year after year due to technology. Mrs. DeGroot added that
she and her family have been living and raised a family on a Yakima Valley dairy which she felt
had no detrimental health affects whatsoever.

The forum ended at 3:00 p.m. The next forum will be in April 2018. Please submit topics you wish to
discuss to Mark Edler mark@yrcaa.orqg.
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CLEAN AIR Yakima Regional Clean Air Agency

T 329 North First Street, Yakima WA 98901
= - (509) 834-2050 yakimacleanair.org

Executive Memorandum

Date of Release: January 4, 2018

Date of Consideration: January 11, 2018

To: The YRCAA Board of Directors

From: Office of the Executive Director

Subject: Executive Director’s Report Recth M. ?‘m@
1. Whitefoot Lawsuit

2.

3.

On October 6, 2017 Jan Whitefoot filed a complaint against the agency with the Superior Court of

Washington for Yakima County for alleged violations of the Public Records Act. The complaint was
served to the agency Executive Director and the Chairman of the YRCAA Board of Directors on
December 14, 2017. The agency has engaged the services of the law firm of Menke, Jackson, Beyer,
LLP.

Governor Inslee’s 2018 Supplemental Budget Proposal
On December 14, 2017 Governor Inslee released his 2018 Supplemental Operating and Capital
Budget proposals. Within the Governor’s proposed Capital Budget Appropriations, he is requesting
$2 million in funding to reduce the use of old, high-polluting wood stoves in communities facing
high public health risk from wood smoke. The Washington State Department of Ecology has
requested $4 million within their proposed 2018 Supplemental Budget Request.
Key upcoming dates:
» January 8, Legislative Session Started — Members of the House & Senate began formulating
each chamber’s budget proposals.
» February 20, State Revenue Forecast is released — Legislative budgets passed during the
regular session will be balanced to this forecast.

The agency continues to place low-income families on the woodstove change out waiting list.
Currently there are 39 customers on the change out list and an additional 22 on the rebate list,
for a total of 61 potential change outs.

COMPLIANCE & ENGINEERING
The following table itemizes, by type, the complaints received and the number of NOVs
issued for the month of December 2017:

Type of Complaint # of Complaints # of NOVs # of AODs
Residential Burning 6 1 1
Agricultural Burning 3 5 0
Other Burning 17-SFBD* 3-SFBD 0
Fugitive Dust 0 0 0
Agricultural Dust 0 0 0
Agricultural Odor 0 0 0
Surface Coating 0 0 0
Odor 1 0 0
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4. BURN BANS
For the month of December, 2017, the agency declared a burn ban for 22 of the 31 days.

The Burn Bans were declared as follows:

The agency declared a Stage | Burn Ban on November 30, 2017. The ban was upgraded to a Stage 11
Burn Ban on December 4. On December 15 the Stage 11 Burn Ban was downgraded to a Stage |
Burn Ban. The Stage | Burn Ban was removed on December 18, 2017. On December 28, 2017 the
agency declared a Stage | Burn Ban. That ban was upgraded to a Stage 11 Burn Ban on December 28.
The Stage 11 Burn Ban was removed on January 2, 2018.

Page 4 of 4
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December 15, 2017

Mr. Tom Frantz

President

Association of [rritated Residents
30100 Orange Street

Shafter. California 93263

Dear Mr. Frantz:

On September 21, 2009. the Humane Society of the United States and other environmental
and citizen groups' (collectively, “*petitioners™) sent a letter to the U.S. Environmental Protection
Agency petitioning the agency to list concentrated animal feeding operations as a category of
sources under section 111(b)(1)(A) of the Clean Air Act and. thereafter, to promulgate standards
of performance for new CAFOs under CAA section 111(b)(1)(B) and prescribe regulations for
state-performance standards for existing CAFOs under CAA section 111(d).

[ write to inform you that the EPA is denying this petition to list CAFOs as a category of
sources under CAA section 111. This denial fully and finally responds to this petition and is the
EPA’s final agency action on this petition.

The EPA recognizes that emissions from this sector exist and has been undertaking
multiple activities related to CAFO emissions as part of the agency’s preferred approach to address
these emissions. As discussed below., the EPA has developed and is implementing a
comprehensive strategy to address CAFO air emissions that includes conducting a nationwide
study of air emissions from CAFOs and developing improved emission-estimating methodologies
for these emissions: gathering additional information about the magnitude of CAFO emissions and
their control options: considering to what extent existing CAA regulations address CAFO
emissions; evaluating the various CAA regulatory tools that might be used to further address
CAFO emissions: and then determining which regulatory tool or tools would be most appropriate
to regulate CAFO emissions to protect public health and welfare. Further, in determining the
sequence and timing of undertaking regulatory action. the agency must consider the most efficient

" In addition to the Humane Society of the United States, the other petitioners are Association of Irritated Residents,
Center on Race, Poverty and the Environment, Clean Air Task Force, Dairy Education Alliance, El Comité Para el
Bienestar de Earlimart, Environmental Integrity Project, Friends of the Earth, Sierra Club and Waterkeeper Alliance.

1200 Pexssyrvasiy AvE. NW oo Mo Cope THHOTA « Wasinncrox, DC 20160 « (202) 564-1700 « Fax: (202) 501-1 150

o%
% This paper is printed with vegetable-oil-based inks and is 100-percent postconsumer recycled material, chlorine-lree-processed and recyclable
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and effective uses of its limited resources in light of ongoing budgetary uncertainties. Given the
actions that the agency is undertaking and its resource constraints. the EPA is declining at this time
to determine whether to list CAFOs as a source category under CAA section 111, and the agency.
thus. is denying your petition. This denial is not based on a determination as to whether CAFOs
meet the requirements for listing under CAA section 111(b)(1)(A). In the future, the EPA may
initiate a process to determine whether to list CAFOs under CAA section 111(b)(1)(A); however,
the agency has decided that it will not do so now.

I. Introduction
A. Statutory Provisions

Clean Air Act section 111(b)(1)(A) provides that the EPA shall “publish (and from time to
time thereafter shall revise) a list of categories of stationary sources [and shall include a category
on the list] if in [the Administrator’s| judgment it causes, or contributes significantly to, air
pollution which may reasonably be anticipated to endanger public health or welfare.” For
categories that the EPA lists under CAA section 111(b)(1)(A). CAA section 111(b)(1)(B) requires
the EPA 1o propose federal standards of performance for new sources within the newly established
category within one year of listing and then. after an opportunity for public comment. finalize the
standards within one year of publishing the proposed standards.

B. Procedural History

On September 21. 2009. the petitioners sent a letter to the EPA petitioning the agency to
list CAFOs and to promulgate standards of performance under CAA section 111 (which we will
refer to as the “September 2009 Petition™). The petitioners specifically requested that the EPA
undertake a rulemaking that:

(1) Finds that the air pollutants hydrogen sulfide and ammonia constitute air pollution that
endangers U.S. public health or welfare;

(2) Announces the Administrator’s judgment that emissions of methane. nitrous oxide.
hydrogen sulfide. ammonia. volatile organic compounds and particulate matter from
CAFOs contribute significantly to air pollution that is reasonably anticipated to
endanger public health and welfare:

(3) Lists CAFOs as a category of stationary sources pursuant to CAA section 111(b)(1)(A):
and

(4) Promulgates standards of performance for air emissions of methane. nitrous oxide.
hydrogen sulfide. ammonia, VOC and PM from new and existing CAFOs under CAA
sections 111{b)and 111(d).

September 2009 Petition. at page 4.
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In January 2015, some of the petitioners (the Humane Society of the United States.
Association of Irritated Residents, Environmental Integrity Project. Friends of the Earth and Sierra
Club) filed a complaint with the United States District Court for the District of Columbia alleging
that the EPA had unreasonably delayed in responding to the petition. The Court dismissed the case
after finding that the plaintiffs had failed to notify the EPA 180 days before filing the suit. as
required by CAA section 304(a).

On October 7. 2016, the same petitioners notified the EPA of their intent to file suit, as
required under CAA section 304(a). On August 23, 2017, these petitioners filed a complaint with
the United States District Court for the District of Columbia. alleging that the EPA had
unrcasonably delayed in responding to the September 2009 Petition.

II. Summary of the September 2009 Petition

In their September 2009 Petition. the petitioners cited the requirements of CAA section
111 and asserted that CAFOs meet the definition of a stationary source that emits air pollutants
that endanger public health and welfare. The petitioners focused on listing CAFOs as a source
category under the CAA in order for the EPA to promulgate performance standards for this sector
to control emissions of the major pollutants emitted by CAFOs.

The petitioners included general statistics about the CAFO industry and asserted that
CAFOs emit more pollutants than traditional. small-scale farms due to CAFOs’ confinement and
manure-management practices. The petitioners listed major pollutants emitted by CAFOs as being:
(1) the greenhouse gases methane and nitrous oxide, (2) hydrogen sulfide. (3) ammonia, (4) PM
and (5) VOC. The petitioners further discussed these pollutants, including the health and welfare
effects they cause, in order to support the claim that emissions from CAFOs endanger public
health. The petitioners cited examples of effects of exposure to these pollutants, including public
health effects. such as respiratory illness. increased cancer rates, death and welfare effects. such as
crop damage, atmospheric acidification, habitat loss and severe haze.

The petitioners asserted that CAFOs are significant contributors of these pollutants due to
the number of CAFOs and the amount of waste they produce. The petitioners included examples
of statistics from studies conducted at local, national and global scales regarding quantities of
emissions of these pollutants and site-specific data related to public-nuisance complaints and
individual facility reports. Finally, the petitioners listed various management practices and
technologies that the petitioners assert have been demonstrated to reduce emissions of some of
these pollutants from specific subsectors of CAFOs.

111. Response to Requests

After thoroughly considering the petitioners’ request to list and regulate CAFOs under
CAA scction 111, the EPA has concluded that the complex nature of emission sources and
emissions from this sector requires the agency to continue its comprehensive approach toward this
sector by first evaluating CAFO emissions and then determining further regulatory actions to
address these emissions. As discussed below, in responding to this petition, the EPA has
considered (a) the need for more accurate methodologies to estimate air emissions from CAFOs,
including the critical role of that information in implementing a comprehensive regulatory
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strategy: (b) the agency’s multiple ongoing actions taken to date in support of its comprehensive
approach for addressing air emissions from CAFOs; and (c) the agency’s limited resources and
competing priorities.

A. The Need for and Importance of Developing Accurate CAFO Air Emissions
Methodologies in the EPA’s Comprehensive Approach

The interactive and highly complex nature of CAFO air emissions requires new, more
accurate methodologies for estimating those emissions. Establishing sound emissions estimates is
a fundamental step to establish a comprehensive, effective and efficient regulatory strategy to
address CAFO air emissions. To this end, the agency first is gathering information to most
accurately characterize the emissions from CAFOs. and, once the agency has sufficient
information on CAFO emissions, it will determine the appropriate regulatory approach to address
those emissions.

CAFOs can emit a variety of air pollutants, including those listed in the petition and
summarized above, as well as hazardous air pollutants, carbon dioxide and reduced sulfur
compounds. These pollutants are emitted from various sources at animal feeding operations,
including confinement structures (e.g. barns, corrals), manure management systems and fields.
Additionally, other agricultural equipment (e.g. engines, boilers) used on CAFOs emit pollutants;
some of which are covered by other existing New Source Performance Standard programs. Many
factors influence emissions, including the geographic location and environmental conditions (e.g.
soil type, precipitation, humidity, temperature, water availability, wind conditions, terrain),
management practices (e.g. feed, manure), animal characteristics (e.g. number, species, life stage),
operating conditions (e.g. housing/confinement types) and general management practices. Due to
the complex interactions of all of these factors, CAFO emissions cannot be standardized based
solely on the number and type of animals at each operation. There are many scenarios when a
CAFO with fewer animals will have higher emissions than a CAFO with a greater number of the
same species of animals. Further, historic emission-measurement techniques. such as those used
in some of the studies cited by the petitioners, vary widely, and many are imprecise and impacted
by local conditions. This variability makes it difficult to compare or aggregate results of multiple
studies for the purposes of developing simple emission-estimating methodologies. Therefore,
historic studies on CAFO emissions provide insufficient information to accurately characterize the
nature and extent of the emissions, which is necessary information not only for evaluating
regulatory options, but also for reaching the conclusions needed to list a source category under
CAA section 111(b)(1)(A). if the EPA ultimately decides to do so, as discussed further below.

Due to the uncertainties surrounding air emissions from CAFOs, the EPA and the U.S.
Department of Agriculture jointly commissioned a report from the National Research Council
titled Air Emissions from Animal Feeding Operations: Current Knowledge. Future Needs, which
was published in 2003.7 The report established the determination that it was not appropriate to
estimate air emissions from CAFOs simply by multiplying the number of animal units by existing

* Ad Hoc Committee on Air Emissions from Animal Feeding Operations, Committee on Animal Nutrition, National
Research Council, 4ir Emissions from Animal Feeding Operations: Current Knowledge, Future Needs (2003). ISBN:
0-309-50758-8. http://www.nap.edu/catalog/10586.html.



emission factors for most pollutants. Additionally, the report stated that process-based modeling
“will help provide scientifically sound estimates of air emissions from AFOs for use in regulatory
and management programs.” Similarly, the EPA’s Science Advisory Board reiterated this
conclusion when it recommended in 2013 that the EPA develop process-based modeling
approaches to predict air emissions.*

Developing accurate methodologies to estimate air emissions from CAFOs is an important
first step under the EPA’s implementation of its comprehensive strategy to address those
emissions. Improved emission-estimation methodologies will both better describe the emission
sources on a farm and enhance the EPA’s emission inventories of these pollutants. The agency
uses emissions inventories for a variety of policy and regulatory purposes. and these inventories
are important in determining the extent to which CAFOs are subject to existing regulatory
requirements and in developing any future regulations. These purposes include: (1) assessing a
sector’s contribution to nationwide emissions of a pollutant, an assessment that would be used to
consider whether (as petitioners contend) CAFOs significantly cause or contribute to emissions of
pollutants that endanger public health and welfare; (2) supporting boundary determinations in the
initial area designation process following the promulgation of new or revised National Ambient
Air Quality Standards, which impacts the emission sources that are considered for control under a
state implementation plan: (3) evaluating the potential public health and welfare benefits of
proposed regulations: and (4) supporting state and EPA air-quality modeling efforts, which are
used for Prevention of Significant Deterioration and New Source Review permitting, as well as to
develop SIPs that may include regulatory measures for CAFOs to reduce emissions of criteria
pollutants or their precursors (such as PM and ammonia). Once the EPA finalizes CAFO emission-
estimating methodologies, the agency can use them to improve emissions inventories, which will
lead to more accurate understanding of the amounts of emissions from various emission sources
on a farm. These improved emissions inventories will also allow the EPA to more accurately
compare the contribution of CAFO emissions to regional and national levels of those pollutants.

With this better understanding and more accurate information, the EPA then can best
evaluate the impacts of CAFO air emissions on public health and welfare and implement a
comprehensive regulatory strategy to best address those emissions from the animal feeding sector
under the CAA, with consideration of the multiple regulatory programs that may affect the sector
and. depending on what regulatory approach is warranted, the most appropriate, effective and
efficient means within each program. The CAA provides multiple ways to address emissions from
CAFOs, depending on the target pollutant and nature of the emissions (point or fugitive). For
example, the NAAQS program addresses the regulation of criteria pollutants from all sources,
including stationary sources. National Emission Standards for Hazardous Air Pollutants
promulgated under CAA section 112 address HAP from stationary sources, and NSPS and
emissions guidelines under CAA section 111 cover certain pollutants as provided in that provision.
Additionally, Title V operating permits and NSR/PSD pre-construction permits are required for
sources in any source category subject to air-permitting requirements. While specific CAFOs are

¥ Ibid.

* SAB Review of Emissions-Estimating Methodologies for Broiler Animal Feeding Operations and for Lagoons and
Basins at Swine and Dairv Animal Feeding Operations (2013). EPA-SAB-13-003 Available at:
https://yosemite.epa.gov/sab/SABPRODUCT.NSF/8 1e39f4c09954fcb85256ead006be86e/ac6639dd6b79360e85257
9a4004¢5529!0penDocument& TableRow=2.3#2.



subject to existing requirements under some of these programs (e.g. Title V operating permits, PM
NAAQS). the EPA has not promulgated standards specifically designed to reduce air emissions
from CAFOs due to the need to accurately characterize emissions from the sector first.

Even if the EPA ultimately were to decide to regulate CAFOs under CAA section 111 as
part of its regulatory strategy, the EPA would need additional information about CAFO emissions
in order to determine the scope of the listing and to promulgate standards. For example, when
developing regulations under CAA section 111, the agency must determine how to define the
source category, which pollutants to address, which emission sources 1o control and what degree
of emission reductions are achievable. Once the EPA finalizes new CAFO emission-estimating
methodologies, the agency will be able to consider emissions of each significant pollutant from
CAFOs as a whole sector, by sub-sector (e.g. specific animal species) and by emission source (e.g.
bamns, lagoons) and better identify and assess specific regulatory approaches to address those
emissions. Having this information will aid the EPA in multiple ways, including those outlined
below, if it decides to hist and regulate CAFQOs under CAA section 111.

First, the agency must determine the appropriate scope of the source category or categories
to list. With respect to the scope of possible source categories, if the significant pollutants differ
based on emission source and animal species, the agency may determine that having multiple
source categories based on specific animal species and/or emission sources (e.g. cattle feedlots,
swine lagoons) is more appropriate than listing “CAFOs™ as a single source category. This level
of information, which the EPA does not yet have and is working to develop, is critical to ensuring
the most effective and efficient regulatory strategy and would allow the agency to make a
considered judgement as to whether a listed source category should be defined broadly or
narrowly. Such a determination would be consistent with other regulatory approaches under CAA
section 111 where, depending on the sector, the agency has either listed a category broadly or
focused on specific emission points.’

Second, additional information about the nature and quantity of pollutants emitted from
CAFOs will ensure that the EPA has adequate information to make a listing decision regarding
whether CAFOs’ emissions of one or more of the pollutants in question “cause, or contribute
significantly to. air pollution, which may reasonably be anticipated to endanger public health and
welfare.” The determination of whether CAFO emissions of methane, nitrous oxide, hydrogen
sulfide. ammonia, PM, VOC or other pollutants meet this condition would be informed by the
improved emission inventories discussed above.

Third, setting standards under CAA section 111 requires the EPA to determine the “best
system of emission reduction” (BSER) for the listed source category and determine what degree

* For example, the standards in 40 CFR part 60, subpart BBB cover a given industrial sector, the rubber tire industry,
in a single source category by defining emission limits for a single pollutant (VOC) from multiple types of facilities,
including undertread cementing, sidewall cementing, tread end cementing, bead cementing, green tire spraying and
Michelin-A, Michelin-B, and Michelin-C automatic operations. Alternately, in 40 CFR part 60, subparts T, U, V, W
and X. the agency promulgated standards for separate source categories within a given industrial sector, the phosphate
fertilizer industry (i.e. wet-process phosphoric acid, superphosphoric acid, diammonium phosphate. triple
superphosphate and granular triple superphosphate plants. respectively). In other cases, the EPA sets standards for a
specific emission source, regardless of industrial sector, such as the regulations for electric utility steam-generating
units (boilers) limiting emissions of PM, nitrogen oxides and sulfur dioxide in 40 CFR part 60, subpart Da.
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of emission reduction is achievable from the application of that BSER to sources in the source
category. The additional information that the EPA is gathering will help it identify emission
controls currently used at CAFOs. The emission-estimating methodologies that the agency is
finalizing will allow the EPA to estimate potential emission reductions resulting from the
application of various control options in a standardized way, which would aid the evaluation of
the BSER for the source category(ies) in a potential future rulemaking. CAA section 111(b)(1)}(B)
requires the EPA to propose standards within one year of listing a source category and to
promulgate final standards within one year of proposal. This limited timeframe for proposal and
promulgation of standards necessitates that EPA gather sufficient and sufficiently reliable
information to facilitate consideration of control options and the development of BSER prior to
listing a new source category; otherwise, it would be difficult for the EPA to meet these statutory
deadlines.

In sum, having more accurate emissions-estimating methodologies and the subsequent.
improved inventories ensures that the EPA will be able to implement an overarching, effective and
efficient regulatory strategy to address CAFO emissions. The emission-estimating methodologies
will also improve estimates of the impact of current requirements for CAFOs and potential impact
of any proposed requirements. This will help the agency determine the most appropriate approach
with respect to air emissions from CAFOs and avoid potential problems, such as duplicative and
overlapping regulatory requirements, that could arise from addressing these emissions in a
piecemeal fashion under multiple CAA programs without considering how the various programs
work together. Thus, this approach will allow the agency to ensure consistency between existing
and proposed additional requirements and avoid creating unnecessary regulatory burden for
CAFOs. For all of these reasons, development of the emission-estimating methodologies, as
advised by the National Research Council and the EPA’s SAB, is a fundamental initial step under
the comprehensive strategy that the EPA is implementing to reduce air emissions from CAFOs.
Our ongoing steps and expected time frame for addressing these issues is discussed in the next
section.

Furthermore, once the EPA obtains the necessary information on the nature and extent of
CAFO emissions, if the EPA determines that additional action to address CAFO emissions is
warranted under CAA section 111 or otherwise, the improved emissions information will be
relevant in deciding the timing of further action on CAFO emissions. This is because the timing
of potential regulatory action on CAFO emissions must be weighed against other actions that the
EPA could take to address emissions of these same pollutants from other source categories. For
example, the EPA might determine that while certain pollutants from CAFOs warrant further
action, other sources of those pollutants should be addressed first, based on the relative level of
overall emissions of those pollutants from each of the source categories, the location of the
emission sources within each source category or other factors.

B. The EPA’s Ongoing Steps to Implement the Agency’s Comprehensive Strategy
and Reduce Emissions from CAFOs

To better understand and evaluate emissions from CAFOs, the EPA has been undertaking
the National Air Emissions Monitoring Study. The study is a fundamental step that the agency
intends to complete in order to determine how to best address emissions from CAFOs within the
CAA’s regulatory framework. NAEMS will help the agency develop methodologies to estimate
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emissions of ammonia. hydrogen sulfide, PM and VOC from a wide variety of types of CAFOs.”
These methodologies can better inform the estimation of emissions and exposures related to point
sources located at these operations. Until the EPA more fully understands the level and sources of
emissions of different pollutants, it would be premature for the agency to decide which CAA
regulatory tool or tools could be most effectively applied to protect public health and welfare from
these emissions.

After the research team, which was led by Purdue University with EPA oversight, collected
emissions data for NAEMS from 2007 to 2010. the EPA analyzed the data and developed two draft
emissions-estimating methodologies in 2012, which the agency published for public comment.’
The EPA also submitted the methodologies to the SAB. which reviewed the methodologies and
issued a final report in 2013. As stated earlier, the SAB recommended that the agency develop
more rigorous methodologies for estimating emissions. In the interim. the SAB provided
recommendations for expanding the data set and commented on the applicability of the draft
emission estimating methodologies developed in 2012. The SAB found that NAEMS “is sufficient
to start the development and evaluation of simplified process-based modeling approaches that
would retlect the heterogeneity of CAFOs™ and recognized that “the EPA may need to apply
statistical approaches to assess emissions while it is developing and evaluating process-based
models.”® Since 2013, the EPA has been continuing to develop the methodologies consistent with
the SAB recommendations. though that work has been slowed by various factors, as discussed
next.

The EPA’s Office of the Inspector General reported in a 2017 assessment of the status of
NAEMS that the development of emission-estimating methodologies slowed while the EPA
decided how to address some of the SAB’s concerns.” At the same time that many government
programs faced cutbacks due to sequestration, this project was also affected. Since 2013, the EPA
has continued the development of emission-estimating methodologies using its statistically based
approach and has taken steps recommended by the SAB, such as acquiring additional data sets
from other external studies and reassessing data completeness criteria for NAEMS. Additionally.
a lack of technical expertise due to staff retirement/reassignment and resource constraints
(including discontinuation of funding for the contract supporting the study) due to competing
priorities further slowed progress. In responding to the O1G’s draft report. the EPA’s Office of Air
and Radiation outlined its plan to complete NAEMS, including working in partnership with the
EPA’s Office of Research and Development and agreeing with the OIG’s recommendations to
conduct systematic planning for future development of emission-estimating methodologies by
April 2018. Based on the results of the systematic planning, the EPA will determine the emission
source and pollutant combinations for which emission-estimating methodologies can be developed

? The types of CAFOs monitored for NAEMS include operations feeding swine, dairy cows and broiler and laver
poultry.

7See 77 FR at 14716-14717 (March 13. 2012).

* SAB Review of Emissions-Estimating Methodologies for Broiler Animal Feeding Operations and for Lagoons and
Basins at Swine and Dairy Animal Feeding Operations, EPA-SAB-13-003 (2013).

* U.S. Environmental Protection Agency Office of Inspector General. Eleven Years After Agreement, EPA Hus Not
Developed Reliable Emission Estimation Methods to Determine Whether Animal Feeding Operations Comply with
Clean Air Act and Other Statutes. Report No. 17-P-0396 (2017).



and establish milestones for issuing the draft methodologies. The EPA expects to post these
milestones on the agency’s website by July 2018.'°

While the EPA is completing NAEMS, the agency also has been undertaking other
activities under existing regulations and programs that will help characterize emissions from this
sector and support the implementation of the comprehensive strategy to address CAFO emissions,
as well as directly address specific components of petitioners’ concerns about the effects on health
and welfare of CAFOs’ emissions. For example, the EPA’s August 2016 final PM Implementation
Rule includes requirements that will generate information that will assist the EPA in evaluating
emissions of ammonia, which is a precursor of fine particles (less than 2.5 micrometers, PMas).
This rule requires states to demonstrate that they have plans that will reduce PM: s to at or below
the standard over a specified number of years.'' As part of this process, the EPA recognizes that
the treatment of PMa s precursors, including ammonia from sources such as animal feeding
operations, is important in developing a PM: 5 attainment plan or implementing the NSR program
in a nonattainment area.'? Specifically, the rule’s preamble states that the EPA’s 2011 National
Emissions Inventory estimated that livestock raising was the largest source of ammonia emissions,
contributing about 54 percent of total ammonia emissions, but also acknowledges that there was
some uncertainty in quantifying ammonia emissions and other PMa2s precursors from source
categories including livestock and fertilizer application.'® Therefore, the rule requires states to
control ammonia emissions, if necessary, for expeditious attainment or if ammonia contributes
significantly to PM: s levels which exceed the standard in a particular nonattainment area. These
control measures would be adopted through state regulations that are submitted to the EPA as part
of a SIP. The EPA expects the requirements contained in the 2016 final PM Implementation rule
to further improve its understanding of emissions at the same time that updates to the 2014 NEI
and “other uses of the NAEMS data will help to reduce uncertainties in current ammonia
inventories and will improve the quality of future emissions inventories needed for implementing
the PM2s NAAQS.™* This set of improvements will significantly aid the EPA’s comprehensive
strategy for addressing CAFO emissions to account for CAFO emission reductions required by
existing regulations.

Additionally, in September 2017, the EPA, with the USDA, released a best-management
practices document for livestock and poultry production farms, including CAFOs, titled
Agricultural Air Quality Conservation Measures: Reference Guide for Poultry and Livestock
Production Systems."” This document identifies measures that have been demonstrated to reduce
air emissions of pollutants (ammonia, greenhouse gases, hydrogen sulfide, PM and VOC) from
farms. While it does not involve the quantification of emissions, the guide clearly describes
different practices and control technologies that reduce emissions of these pollutants. The guide
supports the EPA’s efforts to characterize available control technologies and practices for different

' See, “Response to the Office of Inspector General's Draft Report, Emissions From Animal Feeding Operations
Remain Largely Uncharacterized More Than 7 Years After Study Complered (Project No. OPE-FY 16-0018), June 23,
2017.

"' See. “Fine Particulate Matter National Ambient Air Quality Standards: State Implementation Plan Requirements.”
81 FR 58010 (August 24, 2016).

'* See 81 FR at 58014 (August 24, 2016).

13 See 81 FR at 58016, 58032 (August 24, 2016).

4 See 81 FR at 58032 (August 24, 2016).

'* Available at https://www.epa.gov/sites/production/files/2017-01/documents/web _placeholder.pdf.
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pollutants, emission sources and subsectors of CAFOs, which would be required to establish
control options under the I:PA’s comprehensive strategy to reduce emissions from this sector,
consistent with the statutory factors and requirements within the CAA. Although the reference
guide does not impose federal requirements to reduce CAFO emissions. the guide helps states
make informed decisions when considering adoption of pollutant controls and helps CAFOs
determine which practices may be suitable for implementation of emission reductions on a site-
specific basis. In fact, the guide includes an appendix listing existing state programs or regulations
pertaining to air emissions from livestock and poultry operations. States that are developing
programs to reduce air emissions from CAFOs can use the appendix to study the different
approaches as models and to examine their potential applicability to other states.

Finally, the EPA will also consider applicable reporting requirements for CAFOs in
assessing the extent of current requirements for CAFOs. following a court decision under the
Comprehensive Environmental Response, Compensation and Liability Act and the Emergency
Planning and Community Right-to-Know Act. In April 2017. the United States Court of Appeals
for the District of Columbia Circuit vacated a 2008 rule that exempted farms from reporting air
releases of hazardous substances from animal waste under Section 103 of CERCLA and, if the
farms stable or confine fewer than certain numbers of animals. under Section 304 of EPCRA.'®
Ammonia and hydrogen sulfide are considered hazardous substances under CERCLA and
EPCRA. Farms releasing hazardous substances to air from animal wastes, equal to or greater than
their reportable quantities, within any 24-hour period, must notify the appropriate authorities
because the 2008 exemption no longer applies.'” The EPA is unable to provide emission-
estimating methodologies for use with these reports until NAEMS is complete and will give
owners and operators guidance so that these reports may be based on broad-range estimates that
include uncertainties. As the EPA implements its comprehensive strategy for CAFO emissions.
the agency will ensure that the regulatory approach adopted to address CAFO sources of ammonia
and hydrogen sulfide emissions is consistent with these requirements and avoids duplicative
obligations to the maximum extent possible.

C. The EPA’s Limited Resources and Need to Set Regulatory Priorities

Due to resource constraints, the EPA is never able to take all actions at the same time and
must always consider its obligations and authoritics under the CAA and other statutes when
determining which activities to undertake at what point in time and how to most efficiently
complete its regulatory mission. In recent years, the agency has been continually required to
accomplish more activities with less resources. making prioritization and efficiency even more
necessary. The Office of Air Quality Planning and Standards houses the Sector Policies and
Programs Division, which would be charged with making a determination whether to list CAFOs
under CAA section 111 and. if listed. promulgating CAA section 111 standards for CAFOs. The
office has seen a general decline in its budget for several years. Further, SPPD already is required
to take numerous final agency actions with mandatory deadlines set by the CAA and court orders.
As an example of just one part of the division’s work, SPPD currently faces court-ordered

' Waterkeeper Alliunce v. EPA, 853 F.3d 527 (D.C. Cir. 2017).
17 See https://www epa.gov/epcra/cercla-and-epera-reporting-requirements-air-releases-hazardous-substances-
animal-waste-farms.



deadlines for the completion of 33 residual risk and technology reviews of NESHAP for specific
source categories in the next three years'® and is anticipating a court order setting deadlines for the
completion of residual risk and technology reviews of the NESHAP for an additional nine source
categories.'” In addition to the work on these reviews, SPPD also has ongoing obligations related
to NSPS, non-residual risk and technology review NESHAP projects, CAA section 129 incinerator
regulations and activities related to these rulemakings, including responses to Freedom of
Information Act requests, rule implementation support, rule amendments addressing issues that
hinder implementation, development of various electronic information systems such as electronic
data submittal systems and stakeholder outreach. Looking at the EPA more broadly, the EPA is
engaged in a large number of regulatory actions under other parts of the CAA and under other
statutes. The EPA’s ongoing regulatory work is described in the EPA’s Regulatory Agenda, which
the EPA publishes semi-annually. and its Regulatory Plan, which is published annually.?’

In considering whether and when to take the regulatory actions requested in the September
2009 Petition, the EPA must balance those possible actions with all of the other obligations and
authorities that the EPA has under the CAA and other statutes. If staff and other agency resources
were shifted to take the action that petitioners’ request, they would not be available for other
agency work. As discussed above, the EPA is pursuing a comprehensive strategy to study and
appropriately address CAFO emissions, and the EPA is committing resources to implement that
approach. After considering the agency’s current CAFO strategy. and in light of all of the other
tasks before the agency, the EPA does not believe it should shift additional resources at this time
to determine whether to list and regulate CAFOs under CAA section 111.

IV. Conclusion

In light of the EPA’s current comprehensive strategy to address CAFO emissions and the
agency’s limited resources and the need to prioritize its regulatory activity and to use its resources
efficiently, the EPA is declining at this time to determine whether CAFOs should be listed as a
source category under CAA section 111. Undertaking such a determination at this time is not
consistent with its comprehensive strategy to address CAFO emissions and would therefore be
premature. Additionally, it would require the agency to divert resources from other work (o a
degree the agency believes is inappropriate given its resource constraints and priorities. Thus, the
EPA is denying your petition to list CAFOs as a source category under CAA section 111.

Though the EPA has declined at this time to consider whether to list CAFOs as a source
category under CAA section 111, the agency may consider listing and regulation of CAFOs under
CAA section 111 as part of its comprehensive strategy for this sector in the future. If the agency
does so, it will at that time address any additional issues that may arise from considering such
listing and subsequent regulation under CAA section 111, such as how to apply the CAA section
111 definition of stationary source to CAFOs.

18 See California Communities Against Air Toxics, Case No.15-512 (D.D.C.) (order dated March 13, 2017), and Blue
Ridge Environmental Defense League, Case no. 16-364 (D.D.C.) (order dated March 22, 2017).

12 See Community In-Power and Development Association, Inc. v. Pruitt, Case No 16-1074 (D.D.C.).

* More information on the EPA’s Semiannual Regulatory Agenda and Regulatory Plan, including information on
how to see the agency’s most recent agenda and plan, is available at https://www .epa.gov/laws-regulations/regulatory-
agendas-and-regulatory-plans.

11



For the reasons discussed above, the EPA is denying the September 2009 Petition to list
CAFOs as a source category under CAA section 111. This is the EPA’s final agency action on this
petition.

Respectfully yours,

E. Scott Pruitt
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CLEAN AIR Yakima Regional Clean Air Agency
— 329 North First Street, Yakima WA 98901

o (509) 834-2050 yakimacleanair.org
Executive Memorandum

Date of Release: January 4, 2018

Date of Consideration: January 11, 2018

To: YRCAA Board of Directors

From: Office of the Executive Director

Subject: Fiscal Program Report %eoz‘é 7% ?/mfe(%

Issue: Fiscal Reports

Discussion: December Accounts Payable and Payroll Authorizations are enclosed for your approval. BVA
and Supplemental Income are included as informational items.

Recommendation(s): Accept and approve by minute action December 2017 AP Fiscal VVouchers
($11,200.89), and the December Payroll Authorization ($60,264.32). Out of A/P, $0.00 was for Wood
Stove Change-out Expenses, and $102.35 was for Enterprise expenses.

Encl (5)

AGENDA ITEM NO. 8.1



Yakima Regional Clean Air Agency 329 North First Street, Yakima WA 98901

N
W -

< Phone: (509) 834-2050 www.yakimacleanair.org
December 11, 2017 Fund 614-614 YRCAA
Fund 614-141 Enterprise

Name Warrant/MICR # GL # Amount Date
Advanced Digital Imaging LLC 33274 4801 $ 189.84 12/12/2017
Alliant Insurance Services, Inc. 33275 4601 $ 50.00 12/12/2017
Charter Communications 33276 4201 $ 703.02 12/12/2017
Coleman Oil Company 33277 3201 $ 88.18 12/12/2017
Cuillier Law Office 33278 4101 § 210.00 12/12/2017
Five K Technologies 33279 3502 $ 25.00 12/12/2017
Invisible Ink 33280 4101 $  75.00 12/12/2017
KEPR-TV 33281 4401 $ 195.00 12/12/2017
KUNW-TV 33282 4401 $ 930.00 12/12/2017
Keith M. Hurley 33283 4301 $ 756.65 12/12/2017
Leaf 33284 4501 $ 186.07 12/12/2017
Nth Degree Environmental Engineering 33285 4101 $ 1,000.00 12/12/2017
Verizon Wireless 33286 4201 $ 32924 12/12/2017
YRCAA 33287 4901 $ 342.69 12/12/2017
Yakima County Printing Department 33288 3101 $§ 168.79 12/12/2017

$5,249.48
*Reimbursement from Grant

**NOC/Enterprise

This is to certify that the invoices and warrants above for the Yakima Regional Clean Air Agency have been examined, audited
and approved by the Alternate Auditing Officer for payment.

Total Amount: $5.249.48

12/12/2017
Christa Owen, Alternate Auditing Officer

1/12/2018

12/12/2017

Jon DeVaney, Board Chairman Keith M. Hurley, Auditi
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CLEAN AIR Yakima Regional Clean Air Agency 329 North First Street, Yakima WA 98901

= Phone: (509) 834-2050 www. yakimacleanair.org
December 27, 2017 Fund 614-614 YRCAA
Fund 614-141 Enterprise

Name Warrant/MICR# GL # Amount Date
Abadan Reprographics 33289 4801 § 75891 12/28/2017
BIAS Software 33290 4901 $ 700.00 12/28/2017
Bradley A. Mellotte 33291 4501 $ 3.638.29 12/28/2017
Costco Membership 33292 4901 $  60.00 12/28/2017
Crystal Springs 33293 3101 $ 19.59 12/28/2017
KUNW-TV 33294 4401 $ 220.00 12/28/2017
KeyBank** 33295 Various § 731.22 12/28/2017
Menke Jackson Law Firm 33296 4101 $ 250.00 12/28/2017
Pitney Bowes Global Financial Services 33297 4501 § 25640 12/28/2017

$5,951.41
*Reimbursement from Grant

**NOC/Enterprise

This is to certify that the invoices and warrants above for the Yakima Regional Clean Air Agency have been examined, audited
and approved by the Alternate Auditing Officer for payment.

Total Amount: $ 5.951.41

U

12/28/2017
Christa Owen, Alternate Auditing Officer

1/12/2018 A/ < %AJ/V, 12/28/2017

Jon DeVaney, Board Chairman Keith M. Hurley, Aﬁditi@fﬁcer

Page 1 of 1



AUTHORIZATION FOR ELECTRONIC FUNDS TRANSFER
Direct Deposit Payroll & Payroll Taxes

Date: 12/28/2017

District: Yakima Regional Clean Air Agency

Contact Person: Christa Owen

Address: 329 North First Street, Yakima, WA 98901

Telephone No. 834-2050 ext 104 Telefax No. 834-2060

Authorization is given for the Yakima County Treasurer to electronically transfer
the amounts listed below:

Name of Bank: Key Bank of Washington

ABA Routing Number: || N
Bank Account Number: | NN

Payroll Date: January 2, 2018

Transfer Amount(s): $_60,264.32

Total Amount of Electronic Transfer: $ 60,264.32

Authorizing Signatures (No facsimile signatures accepted.):

/Zwv/fz/aé/m/m

Audltlng Officer Chairman Board of Directors

Date = December 28, 2017
Alternate Auditing Officer

Note: The Yakima County Treasurer's Office must receive the completed authorization by 12:00
noon, two (2) business days prior to payroll date. An original must be provided to the County
Treasurer's Office if a telefax is sent. Do not consider a telefax delivered until you have verified
with the Treasurer's Office that it has been received.

Contact Persons at County Treasurer’s Office: Cindy

Telephone Number: 509-574-2780 Telefax Number:  509-574-2801
(01-2008)




YAKIMA REGIONAL CLEAN AIR AGENCY

SUPPLEMENTAL INCOME STATUS for 2017 on December 31, 2017
CY 2017 $.40 PER CAPITA (Rounded Amounts)

City/Town Past Assessment Total Date Amount Balance Responses
Due Amount Amt Due Received Received Due
Grandview $ -1 $ 4,480 [ $ 4,480 1/27/2017 $ 4480 | $ - Pd in full
1/31/2017; 2/22/2017;
4/14/2017; 7/14/2017;
Granger $ 350 | $ 1,456 | $ 1,806 10/16/2017 $ 1,806 | $ - Pd in full
Harrah $ -1 $ 260 [ $ 260 1/27/2017 $ 260 | $ - Pd in full
Mabton $ -1 $ 924 [ $ 924 1/19/2017 $ 924 | $ - Pd in full
Moxee $ -1 $ 1524 | $ 1,524 1/19/2017 $ 1524 | $ - Pd in full
Naches $ -1 $ 332 $ 332 1/12/2017 $ 3321 % - Pd in full
Selah $ -1 $ 2,998 | $ 2,998 1/12/2017 $ 2998 | $ - Pd in full
1/25/2017; 4/7/2017;
Sunnyside $ -1 $ 6,512 [ $ 6,512 | 7/14/2017; 10/11/2017 | $ 6,512 | $ - Pd in full
Tieton $ -1 $ 502 [ $ 502 1/27/2017 $ 502 | $ - Pd in full
Toppenish $ -1 $ 3,586 [ $ 3,586 1/26/2017 $ 3,586 | $ - Pd in full
Union Gap $ -1 $ 2,460 | $ 2,460 1/26/2017 $ 2,460 | $ - Pd in full
Wapato $ -1 $ 2,016 | $ 2,016 1/26/2017 $ 2016 | $ - Pd in full
1/19/2017; 4/17/2017;
City of Yakima | $ -1 $ 37,288 | $ 37,288 | 8/1/2017;10/16/2017 | $ 37,288 | $ - Pd in full
Zillah $ -1 $ 1,256 | $ 1,256 1/24/2017 $ 1,256 | $ - Pd in full
1/1/2017; 4/1/2017;
Yakima Co. $ -1 9 34,394 [ $ 34,394 | 7/1/2017; 10/1/2017 | $ 34394 | $ - Pd in full
Totals: $ 350 $ 99,988 | $ 100,338 $ 100,338] $ -




FY 2018 Monthly BVA

December 2017 Actual Actual Year to Date
Report Date: January 11, 2018 Budget Current Year to Date % of Budget
REVEUNE
REVENUE 614 YRCAA Base Operations
Stationary Source Permit Fees
614-32190001  Minor Sources $ 161,700 $ 906 $ 1,359 0.8%
614-32190008  Synthetic Minor Sources $ 21,280 $ - $ - 0.0%
614-32190006 Complex Sources $ 19,554 $ - $ - 0.0%
614-32290001  Title V Sources $ 122,845 $ - % 101,625 82.7%
614-32190002 New Source Review $ 31,500 $ 800 $ 26,500 84.1%
Subtotal, Stationary Source Permit Fees $ 356,879 $ 1,706 $ 129,484 36.3%
Burn Permit Fees
614-32290005 Residential Burn Permits $ 63,120 $ - $ 10,032 15.9%
614-32290007  Agricultural Burn Permits $ 28,000 $ - $ 5,808 20.7%
614-32290011  Conditional Use Burn Permits $ 2,000 $ - $ - 0.0%
Subtotal, Burn Permit Fees $ 93,120 $ - $ 15,840 17.0%
Compliance Fees
614-32190005 Asbestos Removal Fees $ 32,200 $ 1,393 $ 13,722 42.6%
614-32190009  Construction Dust Control Fees $ 8,365 $ - $ 4,631 55.4%
Subtotal, Compliance Fees $ 40565 $ 1393 $ 18,353 45.2%
Subtotal, All Permit Fee Revenue $ 490,564 $ 309 $ 163,677 33.4%
Base Grants
614-33366001 EPA, Core Grant $ 97,172 $ - $ 57,369 59.0%
614-33403101 DOE, Core Grant $ 77,283 $ - % 39,892 51.6%
Subtotal, Base Grants $ 174,455 $ - 3% 97,261 55.8%
Fines & Penalties
614-35990001  Civil Penalty $ 2,500 $ 1,745 $ 9,724
614-35990001  Other Fines $ - $ - $ -
Subtotal, Fines & Penalties $ 2500 $ 1,745 3 9,724
Supplemental Income
614-33831001 Supplemental Income $ 100,360 $ - $ 36,205 36.1%
Subtotal, Supplemental Income $ 100,360 $ - $ 36,205 36.1%
Other Income
614-36111001 Interest $ 2,024 $ 398 $ 2,329 115.1%
614-36990014  Miscellaneous Income $ 150 $ 504 $ 1,143 762.0%
Subtotal, Other Income $ 2,174  $ 902 $ 3,472 159.7%
Total YRCAA Base Operations Revenue  $ 770,053 $ 5746 $ 310,340 40.3%
REVENUE 614 YRCAA Grant Operations
614-33403105 Wood Stove Ed $ 5331 $ - % 5,331 100.0%
614-33403108 PM 2.5 $ 21,050 $ - % 10,525 50.0%
614-33403107  Woodstove Change-out $ 132,000 $ -3 42,164 31.9%
Total YRCAA Grant Operations Revenue $ 158,381 $ - $ 58,020 36.6%
REVENUE Enterprise Operations
614-34317001 VE Certification Fees $ 79,800 $ 2825 $ 49,225 61.7%
614-34317002 Other Enterprise Revenue $ 415 % -3 - 0.0%
Subtotal , Enterprise Revenue $ 80,215 $ 2,825 $ 49,225 61.4%
Total Base, Grant and Enterprise Revenue $ 1,008,649 $ 8,571 $ 417,584 41.4%

Page 1 of 4




FY 2018 Monthly BVA

December 2017 Actual Actual Year to Date
Report Date: January 11, 2018 Budget Current Year to Date % of Budget
EXPENSES
EXPENSES 614 YRCAA Base Operations
Salaries
614-1001  Salaries $ 495855 $ 43334 $ 250,531 50.5%
614-2002  Benefits $ 179,781 $ 15226 $ 88,024 49.0%
614-1003  Overtime $ - $ - $ - -
Subtotal, Salaries $ 675,636 $ 58,560 $ 338,555 50.1%
Supplies
614-3101  Office Supplies $ 7,180 $ 382 % 2,046 28.5%
614-3101  Safety Equipment $ - $ - $ - -
614-3201 Vehicles, Gas $ 2,780 $ 98 $ 939 33.8%
614-3501  Small Tools/Equipment $ 300 $ - $ - -
614-3502 Computer Network $ 8,900 $ 231 $ 4,602 51.7%
Subtotal, Supplies $ 19,160 $ 711 % 7,587 39.6%
Services
614-4101  Professional Services $ 20,365 $ 1535 $ 8,901 43.7%
614-4101 Laboratory Analyses $ 200 $ - $ - 0.0%
614-4125 Treasurer, Yakima County $ 1,375 $ 44 3 263 19.1%
614-4201  Communications, Phones/Internet $ 13,152 $ 1,032 $ 6,184 47.0%
614-4202  Postage $ 3,690 $ 101 $ 767 20.8%
614-4301 Travel & Transportation $ 2,950 $ 752 % 2,113 71.6%
614-4401  Public Education $ 4,000 $ 1,345 $ 1,853 46.3%
614-4401 Publications, Legal Notices $ 1,000 $ - $ 1,970 197.0%
614-4501 Rents & Leases, Equipment $ 3,260 $ 442 $ 1,652 50.7%
614-4501 Rents & Leases, Space $ 43,659 $ 3,638 $ 21,830 50.0%
614-4601  Insurance $ 12,662 $ 50 $ 12,555 99.2%
614-4801 Maintenance, Motor Vehicles $ 2,450 $ 313 % 2,088 85.2%
614-4801 Maintenance, Equipment $ 2,065 $ 7% $ 1,106 53.6%
614-4801 Maintenance, Computers $ 265 $ - $ - 0.0%
614-4801 Maintenance, Building $ 875 $ - $ 850 97.1%
614-4901  Memberships $ 540 $ 60 $ 60 11.1%
614-4901 Training $ 2,900 $ 700 $ 2,000 69.0%
614-4901  Service Chgs & Interest $ 4,600 $ 343 % 1,609 35.0%
614-4901 Miscellaneous Services $ 7,205 $ - $ 328 4.6%
614-4901 DOE Oversite Fees $ 4787 ' $ - $ - 0.0%
Subtotal, Services $ 132,000 $ 10,431 $ 66,697 50.5%
Capital Out-Lay & Fixed Assets
614-6401 Capital Out-Lay/Fixed Assets $ 6,500 $ - 3 21,816 335.6%
Total YRCAA Base Operations Expenses  $ 833,296 $ 69,702 $ 434,654 52.2%
EXPENSES 614 YRCAA Grant Operations
614-33403105 Wood Stove Ed
Salaries
614-1001  Salaries $ 3,956 $ 80 $ 666 -
614-2002  Benefits $ 1,462 $ 28 % 234 -
614-1003  Overtime $ - $ - $ - -
Subtotal, Salaries $ 5418 $ 108 $ 900 -
Supplies
614-3101  Office Supplies $ - $ - $ - -
Subtotal, Supplies $ - $ - $ - -
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FY 2018 Monthly BVA

December 2017 Actual Actual Year to Date
Report Date: January 11, 2018 Budget Current Year to Date % of Budget
Services
614-4139  Professional Services $ - 3 - % 120 -
614-4202  Postage $ - $ - $ - -
Subtotal, Services $ - $ - $ 120 -
Subtotal, Woodstove Grant Expenses $ 5418 $ 108 $ 1,020 -
614-33403108  PM2.5
Salaries
614-1001  Salaries $ 15,367 $ 1,002 $ 7,297 47.5%
614-2002 Benefits $ 5683 $ 352 $ 2,146 37.8%
614-1003  Overtime $ - 3 - $ - -
Subtotal, Salaries $ 21,050 $ 1,354 $ 9,860 46.8%
Supplies
614-3101  Office Supplies $ - $ - $ - #DIV/0!
Subtotal, Supplies $ - $ - $ - #DIV/0!
Services
614-4101 Professional Services $ - $ - 3 - #DIV/0!
Subtotal, Services $ - 3% - % - #DIV/0!
Capital Out-Lay & Fixed Assets
614-6401 Capital Out-Lay/Fixed Assets $ - $ - $ - -
Subtotal, PM 2.5 Grant Expenses $ 21,050 $ 1,354 $ 9,860 46.8%
614-33403107  Woodstove Change-out
Salaries
614-1001  Salaries $ 12,715 $ - $ 936 7.4%
614-2002 Benefits $ 5555 $ - % 329 5.9%
614-1003  Overtime $ - $ - $ - -
Subtotal, Salaries $ 18270 $ - % 1,265 6.9%
Supplies
614-3101  Office Supplies $ - $ - $ - -
Subtotal, Supplies $ - - $ - -
Services
614-4101  Professional Services $ 120,400 $ - $ 4,620 3.8%
Subtotal, Services $ 120,400 $ - % 4,620 3.8%
Capital Out-Lay & Fixed Assets
614-6401 Capital Out-Lay/Fixed Assets $ - $ - $ - -
Subtotal, Woodstove Change-out Grant Expenses $ 138,670 $ -3 5,885 4.2%
Total, Grant Operations Expenses $ 165,138 $ 1,462 $ 16,765 10.2%
EXPENSES 141 Enterprise Operations
Salaries
141-1001  Salaries $ 12,776 $ 179 $ 8,700 68.1%
141-2002 Benefits $ 4722 $ 63 $ 2,609 55.3%
141-1003  Overtime $ - $ - $ - -
Subtotal, Salaries $ 17,498 $ 242 $ 11,757 67.2%
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FY 2018 Monthly BVA

December 2017 Actual Actual Year to Date
Report Date: January 11, 2018 Budget Current Year to Date % of Budget
Supplies
141-3101  Office Supplies $ 400 $ - 8 504 126.0%
141-3201  Vehicles, Gas $ 1,700 $ - $ 664 39.1%
141-3501  Small Tools/Equipment $ 200 $ - $ - 0.0%
Subtotal , Supplies $ 2,300 $ - $ 1,168 50.8%
Services
141-4101  Professional Services $ - $ - $ - #DIV/0!
141-4202  Postage $ - $ - $ - -
141-4301 Travel & Transportation $ 6,550 $ - $ 4,339 -
141-4501 Rents & Leases, Space $ 4,100 $ 102 $ 1,384 33.8%
141-4801 Maintenance, Motor Vehicles $ 200 $ - $ - 0.0%
141-4801  Maintenance, Equipment $ 500 $ - $ 477 95.5%
141-4901  Miscellaneous Services $ - $ - $ - -
Subtotal, Services $ 11,350 $ 102 $ 6,200 54.6%
Capital Out-Lay & Fixed Assets
141-4500  Capital Out-Lay/Fixed Assets $ -3 - $ - -
Total Enterprise Operations Expenses $ 31,148 $ 345 % 19,126 61.4%
Summary of Revenue vs Expenses:
Prior-Year Carry Over Funds $ 125,000 $ - $ 125,000
Total Revenue, Base, Grants & Enterprise $ 1,133,649 $ 8,571 $ 542,584 47.9%
Total Expenses, Base, Grants & Enterprise $ 1,029,582 $ 71,509 $ 470,545 45.7%
Fund Balance $ 104,067 $ (62,938) $ 72,039
Operating Reserves $ (20,933)
Estimated Available Fund Balance $ 125,000
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To: YRCAA Board of Directors

From: Office of the Executive Director

Subject: Administrative Code Part C Revisions Recth . Wm@

Issue: Revising Administrative Code Part C to reflect the newly adopted
statutory default fees for public record requests

Discussion: At the December 2017 Board meeting the Board of Directors approved the

Recommendation(s):

adoption of the Statutory Default Fees contained within RCW 42.56, the
Public Records Act, for public records requests. Administrative Code Part
C required revisions to reflect the adoption of those fees.

Approve Resolution No. 2018-01 revising Administrative Code Part
C.
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1.1 Introduction
1.1.1 Statutory authority and purpose. (RCW 42.56 et seq. and WAC 44-14-00001)
This establishes Yakima Regional Clean Air Agency (Agency) policy for retaining and
making available public records to any person who requests a public record. The legislature
directed the attorney general to adopt advisory model rules on public records compliance and
to revise them from time to time (RCW 42.56.570 (2) and (3)). WAC 44-14 was developed
to satisfy that directive. This policy is based on the content of WAC 44-14 and the
corresponding WAC 44-14 section numbers are indicated in parenthesis after each section
heading.

The purpose of this policy is to provide information to records requestors and provide
guidance for the Agency about best practices for complying with the Public Records Act,
RCW 42.56.570 (PRA). The overall goal of this policy is to establish a culture of
compliance at this Agency and a culture of cooperation among requestors by standardizing
best practices. This policy provides a uniform approach (or, in some cases, alternate
approaches) to processing public records requests

1.1.2 Format of policy. (WAC 44-14-00002)
This policy is published with comments. The comments section headings have numbers
which correspond to the relevant policy sections.

The comments are designed to explain the basis and rationale for the policy itself as well as
provide broader context and guidance. To do so, the comments contain many citations to
statutes, cases, and formal attorney general’s opinions.

1.1.3 Portions of this policy are nonbinding. (WAC 44-14-00003)

Portions of this policy, and the comments accompanying it, are intended for guidance only
and do not legally bind the Agency or a requestor. Accordingly, many of the provisions of
this policy use the word *“should” or “may” to describe what the Agency and requestors are
encouraged to do. The use of the words “shall”, “will” or “must” are used to describe what
the Agency and requestors must do in the vast majority of cases. However, the Agency
reserves the right to waive any provision of this policy to better meet requestors’ expectations
or to prevent excessive interference with other essential functions of the Agency.

1.1.4 Training is critical. (WAC 44-14-00005)

The PRA is complicated, and compliance requires training. Training can be the difference
between a satisfied requestor and a dissatisfied requestor. The Agency will provide initial
and ongoing training to Agency staff on this policy, the PRA and public records compliance.
All Agency employees will receive basic training on this policy and public records
compliance and records retention. The Public Records Officer (PRO) will receive more
intensive training.

1.1.5 Additional resources. (WAC 44-14-00006)

Several web sites provide information on the PRA. The Washington State Attorney
General’s Office web site regarding public records is
www.atg.wa.gov/records/deskbook.shtml . The Municipal Research Service Center, an
entity serving local governments, provides a public records handbook at
www.mrsc.org/Publications/prdpub04.pdf .
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1.2 Authority and Purpose (WAC 44-14-010)
1.2.1. RCW 42.56.070(1) requires each agency to make nonexempt public records available
for inspection and copying in accordance with published rules. The PRA defines “public
record” to include any “writing containing information relating to the conduct of government
or the performance of any governmental or proprietary function prepared, owned, used, or
retained” by the agency. RCW 42.56.070(2) requires each agency to set forth “for
informational purposes” every law, in addition to the Public Records Act, that exempts or
prohibits the disclosure of public records held by that agency.

1.2.2 This policy is-establishes the procedures the Agency will follow in order to provide
full access to public records. This policy provides information to persons wishing to request
access to public records of the Agency and establish processes for both requestors and
Agency staff that are designed to best assist members of the public in obtaining such access.

1.2.3 The purpose of the PRA and this policy is to provide to the public full access to
information concerning the conduct of government, mindful of individuals’ privacy rights
and the desirability of the efficient administration of this Agency. In carrying out its
responsibilities under the PRA, the Agency will be guided by the provisions of this policy
and the PRA describing its purposes and interpretation.

1.3 Agency Description--Contact Information—Public Records Officer (PRO) (WAC 44-14-
020)
1.3.1 The Agency conducts work programs authorized and required by the Washington
Clean Air Act (RCW 70.94) and the Federal Clean Air Act (42 U.S.C. 7401 et seq.) to
preserve and enhance the air quality within its jurisdiction. The Agency’s office is located at:
329 North First Street
Yakima, WA 98901

1.3.2 Any person wishing to request access to public records of the Agency, or seeking
assistance in making such a request, should contact the PRO:

Mary Wurtz, Public Records Officer
Yakima Regional Clean Air Agency
329 North First Street

Phone number: (509) 834-2050 Ext 102
Fax number: (509) 834-2060

Email: maryw@yrcaa.org

Information is also available at the Agency’s web site at http://yakimacleanair.com .

1.3.3 The PRO will oversee compliance with the PRA but other Agency staff members
may be assigned duties to help process a request. Therefore, this policy when referring to the
PRO will include designees. The PRO and the Agency will provide the fullest possible
assistance to requestors. At the same time, the PRO and Agency must also ensure that public
records are protected from damage or disorganization and that the essential functions of the
Agency are not interrupted by fulfilling public records requests.

1.4  Availability of Public Records (WAC 44-14-030)

1.4.1 Hours for inspection of records.
Public records are available for inspection and copying during normal business hours of the
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Agency, Monday through Friday, 9:00 a.m. to 5:00 p.m., excluding legal holidays. Any
inspection of public records must be conducted at the Agency offices.

1.4.2 Records index.

The Agency finds that the requirement to maintain a records index would unduly burden or
interfere with Agency operations. The Governing Board of Directors adopted Resolution
2011-01 exempting the Agency from maintaining a records index under the provisions of
RCW 42.56.070(4).

1.4.3 Organization of records.

The Agency will maintain its records in a reasonably organized manner. The Agency will
take reasonable actions to protect records from damage and disorganization. A requestor
shall not take Agency records from the Agency offices without the permission of the PRO.
A variety of records is available on the Agency web site at http://yakimacleanair.org/.
Requestors are encouraged to view the documents available on the web site prior to
submitting a records request.

1.4.4 Making a request for public records.
a. Any person wishing to inspect or copy public records of the Agency shall make
the request in writing on the Agency’s request form. The form may be submitted by
letter, fax, email or in person, addressed to the PRO and must include the following
information:
e Name of requestor;
e Address of requestor;
e Other contact information, including telephone number(s) and any e-mail address;
¢ Identification of the public records adequate for the PRO or designee to locate the
records; and
e The date and time of day of the request.

b. If the requestor wishes to have copies of the records made instead of simply
inspecting them, he or she should so indicate so and if there is a copying fee make
arrangements to pay for copies of the records or make a cash deposit. Pursuant to
subsection 1.8 of this policy, standard black and white or colored photocopies will be
provided at .15 cents per page.

c. Arrecords request form is available for use at the office of the PRO and on-line at
http://yakimacleanair.org/.

d. The PRO may accept, by telephone, letter, fax, email or in person, a request for
public records which does not utilize the request form, provided the request contains
the above information. If the PRO accepts such a request, he or she will confirm
receipt of the information and the substance of the request by completing the records
request form and indicating so on the form.

1.5  Processing of Public Records Requests--General (WAC 44-14-040)
1.5.1 Providing fullest assistance.
This policy defines how the Agency will provide full access to public records, protect records
from damage or disorganization, prevent excessive interference with other essential functions
of the Agency, provide fullest assistance to requestors, and provide the timeliest possible
action on public records requests. The PRO shall process requests in the order which allows
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the maximum number of requests to be processed in the most efficient manner.

1.5.2 Acknowledging receipt of request.
Within five business days of receipt of a public records request, the PRO shall acknowledge
receipt of the request in writing and do one or more of the following:

a. Make the records available for inspection and copying;

b. If copies are requested and payment of a deposit for the copies, if any, is made or
terms of payment are agreed upon, send the copies to the requestor;

c. Provide a reasonable estimate of when records will be available;

d. If the request is unclear or does not sufficiently identify the requested records,
request clarification from the requestor. Such clarification may be requested and
provided by telephone, fax, regular mail, or email. The PRO may, as a result, revise
the estimate of when records will be available; or

e. Deny the request.

1.5.3 Consequences of failure to respond.

If the Agency does not respond in writing within five business days of receipt of the request
for disclosure, the requestor should consider contacting the PRO to determine the reason for
the failure to respond. If the requestor fails to respond to a clarification request, (as in
1.5.2.d, above) within thirty (30) days, the PRO will notify the requestor of the Agency’s
intent to immediately close the request as abandoned.

1.5.4 Protecting rights of others.

In the event that the requested records contain information that may affect rights of others
and may be exempt from disclosure, the PRO may, prior to providing the records, give notice
to such others whose rights may be affected by the disclosure. Such notice should be given
so as to make it possible for those other persons to contact the requestor and ask him or her to
revise the request, or if necessary, seek an order from a court to prevent or limit the
disclosure. The notice to the affected persons will include a copy of the request.

1.5.5 Records exempt from disclosure.

Some records are exempt from disclosure, in whole or in part. If the Agency believes that a
record is exempt from disclosure and should be withheld, the PRO will state the specific
exemption and provide a brief explanation of why the record or a portion of the record is
being withheld. If only a portion of a record is exempt from disclosure, but the remainder is
not exempt, the PRO will redact the exempt portions, provide the nonexempt portions, and
indicate to the requestor why portions of the record are being redacted.

1.5.6 Inspection of records.
a. Consistent with other demands, the Agency shall promptly provide space to
inspect public records. No member of the public may remove a document from the
viewing area or disassemble or alter any document. The requestor shall indicate
which documents he or she wishes the Agency to copy.

b. The requestor must claim or review the assembled records within thirty days of
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the Agency’s notification to him or her that the records are available for inspection or
copying. The Agency will notify the requestor in writing of this requirement and
inform the requestor that he or she should contact the Agency to make arrangements
to claim or review the records. If the requestor or a representative of the requestor
fails to claim or review the records within thirty (30) days or make other
arrangements, the Agency shall notify the requestor of its intent to close the request
and refile the assembled records. Other public records requests may be processed
ahead of a subsequent request by the same person for the same or almost identical
records, which will be processed in order as a new request.

1.5.7 Providing copies of records.

After inspection or identification of records is complete the requestor shall notify the Agency
whether or not copies of the records are desired. If the requestor indicates that copies of the
records are desired, the PRO shall copy or arrange for copying of all nonexempt records and
make the records available to the requestor. Upon receipt of the records a requestor must
verify receipt of the responsive records in the manner specified by the Agency.

1.5.8 Providing records in installments.

When the request is for a large number of records, the PRO may provide access for
inspection and copying in instaliments, if he or she reasonably determines that it would be
practical to provide the records in that way. If, within thirty (30) days, the requestor fails to
inspect or claim the entire set of records or one or more of the installments, the PRO shall
advise the requestor of its intent to stop searching for the remaining records and close the
request as provided in subsection 1.5.10.

1.5.9 Completion of inspection.

When the inspection or identification of the requested records is complete and all requested
copies are made, the PRO shall notify the requestor that the Agency has completed a diligent
search for the requested records and make any located nonexempt records available to the
requestor.

1.5.10 Closing requests.
Upon fulfillment of a request for records, the PRO shall notify the requestor in writing,
describing the records provided and informing the requestor that the request has been closed.

The PRO shall notify the requestor of the Agency’s intent to close a request by a specified
date if the requestor:

Fails to provide clarifying information as required in subsection 1.5.3;
Withdraws the request;

Fails to fulfill his or her obligations to inspect the records;

Fails to pay the deposit or final payment for the requested copies;

Fails to claim the records as required in subsections 1.5.6.b and 1.5.8; or
Fails to confirm receipt of records as required in subsection 1.5.7.

mP o0 o

If the requestor fails to correct the cause for closure by the date specified, the Agency shall
close the request as notified.

1.5.11 Later discovered records.
If, after the Agency has informed the requestor that it has provided all available records, the
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Agency becomes aware of additional responsive records existing at the time of the request, it
will promptly inform the requestor of the additional documents and provide them on an

expedited basis.

1.6 Processing of Public Records Requests--Electronic records (WAC 44-14-050)
1.6.1 Requesting electronic records.
The process for requesting electronic public records is the same as for requesting paper

public records.

1.6.2 Providing electronic records - format.

When a requestor requests records in an electronic format, the PRO will provide the
nonexempt records or portions of such records that are reasonably locatable in an

electronic format that is used by the Agency and is generally commercially available, or in a
format that is reasonably translatable from the format in which the Agency keeps the record.
Costs for providing electronic records are governed by subsection 1.8.2 of this policy.

1.6.3 Providing electronic records — method of delivery.

Records in electronic format may be delivered either by email or by copying the records onto
a write-protected disk, delivered in person, by US mail or by parcel post. Generally, small
quantities of electronic records will be delivered by email and large quantities will be
delivered in person, by US mail or by parcel post. The PRO will decide the most reasonable
method of delivery. Requestors will be asked to confirm receipt of records provided by

email.

1.7  Exemptions (WAC 44-14-060)
1.7.1 The Public Records Act provides that certain records and information contained in
records are exempt from public inspection and copying. Requestors should review the Public
Records Act for a detailed explanation of the exemptions found in that statute. In addition,
certain records and information contained in records are exempt from disclosure if any other
statute exempts or prohibits disclosure. Requestors should be aware of exemptions, outside
the Public Records Act, such as, but not limited to, the following, which restrict the
disclosure of certain records and information contained in records held by the Agency for

inspection and copying:

Washington State Statutes

Citation
RCW 2.64.113
RCW 5.60.060
RCW 5.60.070
RCW 10.97.070
RCW 18.04.405
RCW 19.215.020
RCW 19.215.030
RCW 40.14
RCW 42.23.070(4)
RCW 42.41.030(7)
RCW 42.41.045
RCW 42.56.610
RCW 46.52.130(2)
RCW 48.62.101
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Records/Information
Confidentiality - violations
Privileged communications
Court-ordered mediation records
Disclosure of identity of suspect to victim
Confidentiality of information gained by CPA
Destruction of personal health and financial information
Compliance with federal rules
Preservation and destruction of public records
Municipal officer disclosure of confidential information prohibited
Identity of local government whistleblower
Non-disclosure of protected information (whistleblower)
Certain information from dairies and feedlots limited-Rules
Abstract of driving record
Local government insurance transactions — access to information
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RCW 50.13.060 Access to employment security records by local government agencies

RCW 50.13.100 Disclosure of non-identifiable information or with consent
RCW 51.28.070 Worker’s compensation records

RCW 51.36.060 Physician information on injured workers

RCW 70.58.104 Vital records, research confidentiality safeguards

RCW 70.94.205 Confidential business information

Selected Federal Confidentiality Statutes and Rules

5 USC §552a Privacy Act records maintained on individuals

20 USC § 1232¢g Family Education Rights and Privacy Act

42 USC 405(c)(2)(vii)(l) Limits on Use and Disclosure of Social Security Numbers.
45 FR 160-164 HIPAA Privacy Rule

1.7.2 The Agency is prohibited by statute from disclosing lists of individuals for
commercial purposes.

1.8  Costs of providing copies of public records (WAC 44-14-070)
1.8.1 Costs for paper copies.
There is no fee for inspecting public records. A requestor may obtain black and white or
color photocopies for .15 cents per page.

Before beginning to make copies of records, the PRO may require a deposit of up to ten
percent of the estimated costs of copying all the records selected by the requestor. The PRO
may also require the payment of the remainder of the copying costs before providing all the
records, or the payment of the costs of copying an installment before providing that
installment. The Agency will not charge sales tax when it makes copies of public records.

1.8.2 Costs for electronic records.

The cost of electronic copies of records placed on any Portable Storage Device such as a
flash or thumb drive shall be equal to the actual cost of the purchase of the device. The cost
of scanning existing Agency paper or other non-electronic records is .10 cents per page.
Records uploaded to email or to a cloud based storage device or other means of electronic
delivery will have a cost of .05 cents per four (4) electronic files or attachments. Records
transmitted in electronic format, or for use of agency equipment to send records
electronically, will have a cost of .10 cents per Gigabyte.

1.8.3 Postage or Delivery Charges.

The Agency will charge the actual cost of Postage or any delivery charges and any container
or envelope used to mail. When customized access services are not normally used by the
agency for other business purposes, the requestor will be charged any actual cost for
customized services incurred in completing a request.

1.8.4 Payment.
Payment may be made by cash, check, money order or credit card to the Agency.

1.9  Review of denials of public records (WAC 44-14-080)
1.9.1 Petition for internal administrative review of denial of access.
Any person who objects to the initial denial or partial denial of a record request may petition
in writing (including email) to the PRO for a review of that decision. The petition shall
include a copy of, or reasonably accurate representation of the written statement by the PRO
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denying the request.

1.9.2 Consideration of petition for review.

The PRO shall immediately provide the petition and any other relevant information to the
Executive Director. The Executive Director will immediately consider the petition and either
affirm or reverse the denial within two business days following the Agency’s receipt of the
petition, or within such other time to which the Agency and the requestor mutually agree.

1.9.3 Judicial review.

Any person may obtain court review of denials of public records requests pursuant to RCW
42.56.550 at the conclusion of two business days after the initial denial regardless of any
internal administrative appeal.

COMMENTS to YRCAA PUBLIC RECORDS ACT POLICY
These comments relate directly to sections of the above policy and sections of WAC 44-14 as
indicated. The comments are intended to provide guidance for, broader context of, and deeper
understanding of the policy and the PRA. The comments do not bind the Agency or a requestor.

Comments to 1.2 - Authority and Purpose (WAC 44-14-010)

Scope of coverage of Public Records Act. (WAC 44-14-01001)

The PRA applies to an “agency” (RCW 42.56.070(1)) which includes all local agencies. Local
agency includes every county, city, town, municipal corporation, quasi-municipal corporation, or
special purpose district, or any office, department, division, bureau, board, commission, or
agency thereof, or other local public agency.

Court files and judges’ files are not subject to the PRA.* Access to these records is governed by
court rules and common law. This policy, therefore, does not address access to court records.

An entity which is not an agency can still be subject to the PRA when it is the functional
equivalent of an agency. Courts have applied a four-factor, case-by-case test. The factors are:
1) Whether the entity performs a government function;

@) The level of government funding;

(3) The extent of government involvement or regulation; and

4) Whether the entity was created by the government. Op. Att’y Gen. 2 (2002).2

Some agencies, most notably counties, are a collection of separate quasi-autonomous
departments which are governed by different elected officials (such as a county assessor and
prosecuting attorney). However, the PRA defines the county as a whole as an agency subject to
the PRA. An agency should coordinate responses to records requests across departmental lines.
An agency’s PRO must oversee the agency’s compliance with PRA.

Notes: 'Nast v. Michels, 107 Wn.2d 300, 730 P.2d 54 (1986).
*See also Telford v. Thurston County Bd. of Comm’rs, 95 Wn. App. 149, 162, 974
P.2d 886, review denied, 138 Wn.2d 1015, 989 P.2d 1143 (1999); Op. Att’y Gen.
5(1991).

Requirement that agencies adopt reasonable regulations for public records requests. (WAC

44-14-01002)
The PRA provides: “Agencies shall adopt and enforce reasonable rules and regulations...to
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provide full public access to public records, to protect public records from damage or
disorganization, and to prevent excessive interference with other essential functions of the
agency.... Such rules and regulations shall provide for the fullest assistance to inquirers and the
most timely possible action on requests for information.” (RCW 42.56.100) Therefore, an
agency must adopt reasonable regulations providing for the fullest assistance to requestors and
the most timely possible action on requests. It is the intent of this policy to comply with that
requirement.

At the same time, an agency’s regulations (policy) must protect public records from damage or
disorganization and prevent excessive interference with other essential agency functions.
Another provision of the PRA states that providing public records should not unreasonably
disrupt the operations of the agency (RCW 42.56.080). This provision allows an agency to take
reasonable precautions to prevent a requestor from being unreasonably disruptive or
disrespectful to Agency staff.

Construction and application of the PRA. (WAC 44-14-01003)

The PRA declares: “The people of this state do not yield their sovereignty to the agencies that
serve them. The people, in delegating authority, do not give their public servants the right to
decide what is good for the people to know and what is not good for them to know. The people
insist on remaining informed so that they may maintain control over the instruments that they
have created.” (RCW 42.56.030) The PRA further provides: “...mindful of the right of
individuals to privacy and of the desirability of the efficient administration of government, full
access to information concerning the conduct of government on every level must be assured as a
fundamental and necessary precondition to the sound governance of a free society.” The PRA
further provides: “Courts shall take into account the policy of (the PRA) that free and open
examination of public records is in the public interest, even though such examination may cause
inconvenience or embarrassment to public officials or others.” (RCW 42.56.550(3))

Because the purpose of the PRA is to allow people to be informed about governmental decisions
while at the same time being mindful of the right of individuals to privacy, it shall not be used to
obtain records containing purely personal information that has absolutely no bearing on the
conduct of government.

The PRA emphasizes three separate times that it must be liberally construed to affect its purpose,
which is the disclosure of nonexempt public records (RCW 42.56.030%). The PRA places the
burden on the agency of proving a record is not subject to disclosure or that its estimate of time
to provide a full response is reasonable. (RCW 42.56.550 (1) and (2)) The PRA also encourages
disclosure by awarding a requestor reasonable attorney’s fees, costs, and a daily penalty if the
agency fails to meet its burden of proving the record is not subject to disclosure or its estimate is
not reasonable. (RCW 42.56.550(4))

An additional incentive for disclosure is RCW 42.56.060, which provides: “No public agency,
public official, public employee, or custodian shall be liable, nor shall a cause of action exist, for
any loss or damage based upon the release of a public record if the public agency, public official,
public employee, or custodian acted in good faith in attempting to comply” with the PRA.

Note: 'See King County v. Sheehan, 114 Wn. App. 325, 338, 57 P.3d 307 (2002)
(referring to the three legislative intent provisions of the PRA as “the thrice-
repeated legislative mandate that exemptions under the Public Records Act are to
be narrowly construed.”).
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Comments to 1.3 - Agency description--Contact information--PRO

Agency must publish its procedures. (WAC 44-14-02001)

An agency must publish its public records policies, organizational information, and methods for
requestors to obtain public records. (RCW 42.56.040(1))* An agency should post its public
records rules on its web site. An agency cannot invoke a procedure if it did not publish or
display it as required (unless the party had actual and timely notice of its contents. RCW
42.56.040(2))

Note: 'See, e.g., WAC 44-06-030 (attorney general office’s organizational and public
records methods statement).

Public Records Officers (PRO). (WAC 44-14-02002)

An agency must appoint a PRO whose responsibility is to serve as a point of contact for
members of the public seeking public records. (RCW 42.56.580(1)) The purpose of this
requirement is to provide the public with one point of contact within the agency to make a
request. A local agency must publish the PRO’s name and contact information in a way
reasonably calculated to provide notice to the public such as posting it on the agency’s web site.
(RCW 42.56.580(3))

The PRO is not required to personally fulfill requests for public records. A request can be
fulfilled by an agency employee other than the PRO. If the request is made to the PRO, but
should actually be fulfilled by others in the agency, the PRO should route the request to the
appropriate person or persons in the agency for processing. An agency is not required to hire a
new staff member to be the PRO.

Comments to 1.4 - Availability of public records (WAC 44-14-030)

Public record defined (WAC 44-14-03001)

Courts use a three-part test to determine if a record is a public record. The document must be: a
writing, containing information relating to the conduct of government or the performance of any
governmental or proprietary function, prepared, owned, used, or retained by an agency.

1) Writing.

A public record can be any writing regardless of physical form or characteristics.
(RCW42.56.010 (4)). Writing is defined very broadly as: “...handwriting, typewriting, printing,
photostatting, photographing, and every other means of recording any form of communication or
representation, including, but not limited to, letters, words, pictures, sounds, or symbols, or
combination thereof, and all papers, maps, magnetic or paper tapes, photographic films and
prints, motion picture, film and video recordings, magnetic or punched cards, discs, drums,
diskettes, sound recordings, and other documents including existing data compilations from
which information may be obtained or translated. An email is a writing.

@) Relating to the conduct of government.

To be a public record, a record must relate to the conduct of government or the performance of
any governmental or proprietary function. (RCW 42.56.010(3)) Almost all records held by an
agency relate to the conduct of government. However, some do not. A purely personal record
having absolutely no relation to the conduct of government is not a public record. Even though a
purely personal record might not be a public record, a record of its existence might be. For
example, a record showing the existence of a purely personal email sent by an agency employee
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on an agency computer would probably be a public record, even if the contents of the email itself
were not.

(3) Prepared, owned, used, or retained.

A public record is a record prepared, owned, used, or retained by an agency. (RCW
42.56.010(3)) A record can be used by an agency even if the agency does not actually possess
the record. If an agency uses a record in its decision-making process it is a public record.® For
example, if an agency considered technical specifications of a public works project and returned
the specifications to the contractor in another state, the specifications would be a public record
because the agency used the document in its decision-making process.* The agency could be
required to obtain the public record, unless doing so would be impossible. An agency cannot
send its only copy of a record to a third party for the sole purpose of avoiding disclosure.’

Sometimes agency employees work on agency business from home computers. These home
computer records (including email) were used by the agency and relate to the conduct of
government so they are public records. (RCW 42.56.010(3)) However, the PRA does not
authorize unbridled searches of agency property.® If agency property is not subject to unbridled
searches, then neither is the home computer of an agency employee. Yet, because the home
computer documents relating to agency business are public records, they are subject to disclosure
(unless otherwise exempt). Agencies should instruct employees that all public records,
regardless of where they were created, should eventually be stored on agency computers.
Agencies should ask employees to keep agency-related documents on home computers in
separate folders and to routinely blind carbon copy (“bcc”) work emails back to the employee’s
agency email account. If the agency receives a request for records that are solely on employees’
home computers, the agency should direct the employee to forward any responsive documents
back to the agency, and the agency should process the request as it would if the records were on
the agency’s computers.

Notes: ‘Confederated Tribes of the Chehalis Reservation v. Johnson, 135 Wn.2d 734, 748, 958
P.2d 260 (1998). For records held by the secretary of the senate or chief clerk of the house of
representatives, a “public record” is a “legislative record” as defined in RCW 40.14.100. RCW
42.56.010(3).

“Tiberino v. Spokane County Prosecutor, 103 Wn. App. 680, 691, 13 P.3d 1104 (2000).
Concerned Ratepayers v. Public Utility Dist. No. 1, 138 Wn.2d 950, 958-61, 983 P.2d 635
(1999).

“1d.

>See Op. Att’y Gen. 11 (1989), at 4, n.2 (“We do not wish to encourage agencies to avoid the
provisions of the public disclosure act by transferring public records to private parties. If a
record otherwise meeting the statutory definition were transferred into private hands solely to
prevent its public disclosure, we expect courts would take appropriate steps to require the agency
to make disclosure or to sanction the responsible public officers.”)

®See Hangartner v. City of Seattle, 151 Wn.2d 439, 448, 90 P.3d 26 (2004).

Times for inspection and copying of records (WAC 44-14-03002)

An agency must make records available for inspection and copying during the customary office
hours of the agency. (RCW 42.56.090) If the agency is very small and does not have customary
office hours of at least thirty hours per week, the records must be available from 9:00 a.m. to
noon, and 1:00 p.m. to 4:00 p.m. The agency and requestor can make mutually agreeable
arrangements for the times of inspection and copying.

Amended 12/15/2017 Page 11 of 38



Index of records (WAC 44-14-03003)

State and local agencies are required by RCW 42.56.070 to provide an index for certain
categories of records. An agency is not required to index every record it creates. Since agencies
maintain records in a wide variety of ways, agency indices will also vary. An agency cannot use,
rely on, or cite to as precedent a public record unless it was indexed or made available to the
parties affected by it. (RCW 42.56.070(6)) An agency should post its index on its web site.

The index requirements of the PRA were enacted in 1972 when agencies had far fewer records
and an index was easier to maintain. However, technology allows agencies to map out, archive,
and then electronically search for electronic documents. Agency resources vary greatly so not
every agency can afford to utilize this technology. However, agencies should explore the
feasibility of electronic indexing and retrieval to assist both the agency and requestor in locating
public records.

Organization of records (WAC 44-14-03004)

An agency must protect public records from damage or disorganization. (RCW 42.56.100) An
agency owns public records (subject to the public’s right, as defined in the PRA, to inspect or
copy nonexempt records) and must maintain custody of them. (RCW 40.14.020; chapter 434-615
WAC) Therefore, an agency should not allow a requestor to take original agency records out of
the agency’s office. An agency may send original records to a reputable commercial copying
center to fulfill a records request if the agency takes reasonable precautions to protect the
records. See 44-14-07001(5).

The legislature encourages agencies to electronically store and provide public records:

“Broad public access to state and local government records and information has potential for
expanding citizen access to that information and for providing government services. Electronic
methods of locating and transferring information can improve linkages between and among
citizens...and governments. ...”

It is the intent of the legislature to encourage state and local governments to develop, store, and
manage their public records and information in electronic formats to meet their missions and
objectives. Further, it is the intent of the legislature for state and local governments to set
priorities for making public records widely available electronically to the public. (RCW
43.105.250) An agency could fulfill its obligation to provide access to a public record by
providing a requestor with a link to an agency web site containing an electronic copy of that
record. Agencies are encouraged to do so. For those without access to the internet, an agency
could provide a computer terminal at its office.

Retention of records (WAC 44-14-03005)

An agency is not required to retain every record it ever created or used. The state and local
records committees approve a general retention schedule for state and local agency records that
applies to records that are common to most agencies.” Individual agencies seek approval from
the state or local records committee for retention schedules that are specific to their agency, or
that, because of particular needs of the agency, must be kept longer than provided in the general
records retention schedule. The retention schedules for state and local agencies are available at
www.secstate.wa.gov/archives/gs.aspx.

Retention schedules vary based on the content of the record. For example, documents with no
value such as internal meeting scheduling emails can be destroyed when no longer needed, but
documents such as periodic accounting reports must be kept for a period of years. Because
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different kinds of records must be retained for different periods of time, an agency is prohibited
from automatically deleting all emails after a short period of time (such as thirty days). While
many of the e-mails could be destroyed when no longer needed, many others must be retained
for several years. Indiscriminate automatic deletion of all e-mails after a short period may
prevent an agency from complying with its retention duties and could complicate performance of
its duties under the PRA. An agency should have a retention policy in which employees save
retainable documents and delete non-retainable ones. An agency is strongly encouraged to train
employees on retention schedules.

The lawful destruction of public records is governed by retention schedules. The unlawful
destruction of public records can be a crime. (RCW 40.16.010 and 40.16.020)

An agency is prohibited from destroying a public record, even if it is about to be lawfully
destroyed under a retention schedule, if a public records request has been made for that record.
(RCW 42.56.100) The agency is required to retain the record until the record request has been
resolved. An exception exists for certain portions of a state employee’s personnel file. (RCW
42.56.110)

Note: “An agency can be found to violate the PRA and be subject to the attorneys’ fees
and penalty provision if it prematurely destroys a requested record. See
Yacobellis v. City of Bellingham, 55 Wn. App. 706, 780 P.2d 272 (1989).

Form of requests (WAC 44-14-03006)

There is no statutorily required format for a valid public records request.* A request can be sent
in by mail. (RCW 42.56.100) A request can also be made by email, fax, or orally. A request
should be made to the agency’s PRO. An agency may prescribe means of requests in its rules.
(RCW 42.56.040 and 42.56.070(1)) An agency is encouraged to make its public records request
form available on its web site.

A number of agencies routinely accept oral public records requests (for example, asking to look
at a building permit). Some agencies find oral requests to be the best way to provide certain
kinds of records. However, for some requests such as larger ones, oral requests may be allowed
but are problematic. An oral request does not memorialize the exact records sought and
therefore prevents a requestor or agency from later proving what was included in the request.
Furthermore, as described in 44-14-04002(1), a requestor must provide the agency with
reasonable notice that the request is for the disclosure of public records; oral requests, especially
to agency staff other than the PRO or designee, may not provide the agency with the required
reasonable notice. Therefore, requestors are strongly encouraged to make written requests. If an
agency receives an oral request, the agency staff person receiving it should immediately reduce it
to writing and then verify in writing with the requestor that it correctly memorializes the request.

An agency should have a public records request form. An agency request form should ask the
requestor whether he or she seeks to inspect the records, receive a copy of them, or to inspect the
records first and then consider selecting records to copy. An agency request form should recite
that inspection of records is free and provide the per-page charge for standard photocopies.

An agency request form should require the requestor to provide contact information so the
agency can communicate with the requestor to, for example, clarify the request, inform the
requestor that the records are available, or provide an explanation of an exemption. Contact
information such as a name, phone number, and address or e-mail should be provided.
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Requestors should provide an email address because it is an efficient means of communication
and creates a written record of the communications between them and the agency. An agency
should not require a requestor to provide a driver’s license number, date of birth, or photo
identification. This information is not necessary for the agency to contact the requestor and
requiring it might intimidate some requestors.

An agency may ask a requestor to prioritize the records he or she is requesting so that the agency
is able to provide the most important records first. An agency is not required to ask for
prioritization, and a requestor is not required to provide it.

An agency cannot require the requestor to disclose the purpose of the request with two
exceptions. (RCW 42.56.080) First, if the request is for a list of individuals, an agency may ask
the requestor if he or she intends to use the records for a commercial purpose.” An agency
should specify on its request form that the agency is not authorized to provide public records
consisting of a list of individuals for a commercial use. (RCW 42.56.070(9))

Second, an agency may seek information sufficient to allow it to determine if another statute
prohibits disclosure. For example, some statutes allow an agency to disclose a record only to a
claimant for benefits or his or her representative. In such cases, an agency is authorized to ask
the requestor if he or she fits this criterion.

An agegcy is not authorized to require a requestor to indemnify the agency. Op. Att’y Gen. 12
(1988).

Notes: ‘Hangartner v. City of Seattle, 151 Wn.2d 439, 447, 90 P.3d 26 (2004) (“there is no
official format for a valid PDA request.”).

Op. Att’y Gen. 12 (1988), at 11; Op. Att’y Gen. 2 (1998), at 4.

SRCW 42.56.060 provides: “No public agency, public official, public employee, or custodian
shall be liable, nor shall a cause of action exist, for any loss or damage based upon the release of
a public record if the public agency, public official, public employee, or custodian acted in good
faith in attempting to comply with the provisions of this chapter.” Therefore, an agency has little
need for an indemnification clause. Requiring a requestor to indemnify an agency inhibits some
requestors from exercising their right to request public records. Op. Att’y Gen. 12 (1988), at 1

Comments to 1.5 - Processing of public records requests - General (WAC 44-14-040)

Introduction (WAC 44-14-04001)

Both requestors and agencies have responsibilities under the PRA. The public records process
can function properly only when both parties meet their respective responsibilities. An agency
has a duty to promptly provide access to all nonexempt public records.* A requestor has a duty to
request identifiable records, inspect the assembled records or pay for the copies, and be
respectful to Agency staff.?

Requestors should keep in mind that all agencies have essential functions in addition to
providing public records. Agencies also have greatly differing resources. The PRA recognizes
that agency public records procedures should prevent excessive interference with the other
essential functions of the agency. (RCW 42.56.100) Therefore, while providing public records is
an essential function of an agency, it is not required to abandon its other, nonpublic records
functions. Agencies without a full-time PRO may assign staff part-time to fulfill records
requests, provided the agency is providing the fullest assistance and the most timely possible
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action on the request. The proper level of staffing for public records requests will vary among
agencies, considering the complexity and number of requests to that agency, agency resources,
and the agency’s other functions.

The burden of proof is on an agency to prove its estimate of time to provide a full response is
reasonable. (RCW 42.56.550(2)) An agency should be prepared to explain how it arrived at its
estimate of time and why the estimate is reasonable.

Agencies are encouraged to use technology to provide public records more quickly and, if
possible, less expensively. An agency is allowed, of course, to do more for the requestor than is
required by the letter of the PRA. Doing so often saves the agency time and money in the long
run, improves relations with the public, and prevents litigation. For example, agencies are
encouraged to post many nonexempt records of broad public interest on the internet. This may
result in fewer requests for public records.

Notes: *RCW 42.56.070(1) (agency “shall make available for public inspection and
copying all public records, unless the record falls within the specific exemptions”
listed in the PRA or other statute).

See RCW 42.56.080 (“identifiable record” requirement); RCW 42.56.120 (claim
or review requirement); RCW 42.56.100 (agency may prevent excessive
interference with other essential agency functions).

Obligations of requestors (WAC 44-14-04002)

1) Reasonable notice that request is for public records.

A requestor must give an agency reasonable notice that the request is being made pursuant to the
PRA. Requestors are encouraged to cite or name the PRA but are not required to do so.> A
request using the terms public records, public disclosure, FOIA, or Freedom of Information Act
(the terms commonly used for federal records requests) should provide an agency with
reasonable notice in most cases. A requestor should not submit a “stealth” request, which is
buried in another document in an attempt to trick the agency into not responding.

(@) Identifiable record.

A requestor must request an identifiable record or class of records before an agency must
respond to it. (RCW 42.56.080 and 42.56.550(1)) An identifiable record is one that agency staff
can reasonably locate.? The act does not allow a requestor to search through agency files for
records which cannot be reasonably identified or described to the agency.® However, a requestor
is not required to identify the exact record he or she seeks. For example, if a requestor requested
an agency’s “2001 budget,” but the agency only had a 2000-2002 budget, the requestor made a
request for an identifiable record.’

An identifiable record is not a request for information in general.’ For example, asking what
policies an agency has for handling discrimination complaints is merely a request for
information.® A request to inspect or copy an agency’s policies and procedures for handling
discrimination complaints would be a request for an “identifiable record.”

Public records requests are not interrogatories. An agency is not required to conduct legal
research for a requestor.” A request for “any law that allows the county to impose taxes on me”
is not a request for an identifiable record. Conversely, a request for “all records discussing the
passage of this year’s tax increase on real property” is a request for an “identifiable record.”
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When a request uses an inexact phrase such as all records relating to a topic (such as all records
relating to the property tax increase), the agency may interpret the request to be for records
which directly and fairly address the topic. When an agency receives a relating to or similar
request, it should seek clarification of the request from the requestor.

(3) Overbroad requests.

An agency cannot deny a request for identifiable public records based solely on the basis that the
request is overbroad. (RCW 42.56.080) However, if such a request is not for identifiable records
or otherwise is not proper, the request can still be denied. When confronted with a request that is
unclear, an agency should seek clarification.

Notes: “Wood v. Lowe, 102 Wn. App. 872, 10 P.3d 494 (2000).
Bonamy v. City of Seattle, 92 Wn. App. 403, 410, 960 P.2d 447 (1998), review denied, 137
Whn.2d 1012, 978 P.2d 1099 (1999) (“identifiable record” requirement is satisfied when there is a
“reasonable description” of the record “enabling the government employee to locate the
requested records.”).
3Limstrom v. Ladenburg, 136 Wn.2d 595, 604, n.3, 963 P.2d 869 (1998), appeal after remand,
110 Wn. App. 133, 39 P.3d 351 (2002).
“Violante v. King County Fire Dist. No. 20, 114 Wn. App. 565, 571, n.4, 59 P.3d 109 (2002).
ZBonamy, 92 Wn. App. at 409.

Id.
’See Limstrom, 136 Wn.2d at 604, n.3 (PRA does not require “an agency to go outside its own
records and resources to try to identify or locate the record requested.”); Bonamy, 92 Wn. App. at
409 (PRA “does not require agencies to research or explain public records, but only to make
those records accessible to the public.”).

Responsibilities of agencies in processing requests (WAC 44-14-04003)

1) Similar treatment and purpose of the request.

The PRA provides: “Agencies shall not distinguish among persons requesting records, and such
persons shall not be required to provide information as to the purpose for the request” (except to
determine if the request is for a commercial use or would violate another statute prohibiting
disclosure). (RCW 42.56.080)* The PRA also requires an agency to take the most timely possible
action on requests and make records promptly available. (RCW 42.56.100 and 42.56.080)
However, treating requestors similarly does not mean that agencies must process requests strictly
in the order received because this might not be providing the “most timely possible action” for
all requests. A relatively simple request need not wait for a long period of time while a much
larger request is being fulfilled. Agencies are encouraged to be flexible and process as many
requests as possible even if they are out of order.®

An agency cannot require a requestor to state the purpose of the request (with limited
exceptions). (RCW 42.56.080) However, in an effort to better understand the request and
provide all responsive records, the agency can inquire about the purpose of the request. The
requestor is not required to answer the agency’s inquiry (with limited exceptions as previously
noted).

(@) Provide fullest assistance and most timely possible action.

The PRA requires agencies to adopt and enforce reasonable rules to provide for the fullest
assistance to a requestor. (RCW 42.56.100) The fullest assistance principle should guide
agencies when processing requests. In general, an agency should devote sufficient staff time to
processing records requests, consistent with the PRA’s requirement that fulfilling requests should
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not be an excessive interference with the agency’s other essential functions. (RCW 42.56.100)
The agency should recognize that fulfilling public records requests is one of the agency’s duties,
along with its others.

The PRA also requires agencies to adopt and enforce rules to provide for the most timely
possible action on requests. (RCW 42.56.100) This principle should guide agencies when
processing requests. It should be noted that this provision requires the most timely possible
action on requests. This recognizes that an agency is not always capable of fulfilling a request as
quickly as the requestor would like.

3 Communicate with requestor.

Communication is usually the key to a smooth public records process for both requestors and
agencies. Clear requests for a small number of records usually do not require pre-delivery
communication with the requestor. However, when an agency receives a large or unclear
request, the agency should communicate with the requestor to clarify the request. If the request
is modified orally, the PRO should memorialize the communication in writing.

For large requests, the agency may ask the requestor to prioritize the request so that he or she
receives the most important records first. If feasible, the agency should provide periodic updates
to the requestor of the progress of the request. Similarly, the requestor should periodically
communicate with the agency and promptly answer any clarification questions. Sometimes a
requestor finds the records he or she is seeking at the beginning of a request. If so, the requestor
should communicate with the agency that the requested records have been provided and that he
or she is canceling the remainder of the request. If the requestor’s cancellation communication is
not in writing, the agency should confirm it in writing.

4) Failure to provide initial response within five business days.
Within five business days of receiving a request, an agency must provide an initial response to a
requestor. The initial response must do one of four things:
(a) Provide the record;
(b) Acknowledge that the agency has received the request and provide a reasonable estimate
of the time it will require to fully respond,;
(c) Seek a clarification of the request; or
(d) Deny the request. (RCW 42.56.520) An agency’s failure to provide an initial response is
arguably a violation of the PRA.2

%) No duty to create records.

An agency is not obligated to create a new record to satisfy a records request.* However,
sometimes it is easier for an agency to create a record responsive to the request rather than
collecting and making available voluminous records that contain small pieces of the information
sought by the requestor or find itself in a controversy about whether the request requires the
creation of a new record. The decision to create a new record is left to the discretion of the
agency. If the agency is considering creating a new record instead of disclosing the underlying
records, it should obtain the consent of the requestor to ensure that the requestor is not actually
seeking the underlying records. Making an electronic copy of an electronic record is not creating
a new record; instead, it is similar to copying a paper copy. Similarly, eliminating a field of an
electronic record can be a method of redaction; it is similar to redacting portions of a paper
record using a black pen or white-out tape to make it available for inspection or copying.

(6) Provide a reasonable estimate of the time to fully respond.
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Unless it is providing the records or claiming an exemption from disclosure within the five-
business day period, an agency must provide a reasonable estimate of the time it will take to fully
respond to the request. (RCW 42.56.520) Fully responding can mean processing the request
(assembling records, redacting, preparing a withholding index, or notifying third parties who
might seek nondisclosure) or determining if the records are exempt from disclosure.

An estimate must be reasonable. The PRA provides a requestor a quick and simple method of
challenging the reasonableness of an agency’s estimate. (RCW 42.56.550(2)) See 44-14-08004
(5)(b). The burden of proof is on the agency to prove its estimate is reasonable. (RCW
42.56.550(2))

To provide a reasonable estimate, an agency should not use the same estimate for every request.
An agency should roughly calculate the time it will take to respond to the request and send
estimates of varying lengths, as appropriate. Some very large requests can legitimately take
months or longer to fully provide. There is no standard amount of time for fulfilling a request so
reasonable estimates should vary. Some agencies send form letters with thirty-day estimates to
all requestors, no matter the size or complexity of the request. Form letter thirty-day estimates
are rarely “reasonable” because an agency, which has the burden of proof, could find it difficult
to prove that every single request it receives would take the same thirty-day period.

In order to avoid unnecessary litigation over the reasonableness of an estimate, an agency should
briefly explain to the requestor the basis for the estimate in the initial response. The explanation
need not be elaborate but should allow the requestor to make a threshold determination of
whether he or she should question that estimate further or has a basis to seek judicial review of
the reasonableness of the estimate.

An agency should either fulfill the request within the estimated time or, if warranted,
communicate with the requestor about clarifications or the need for a revised estimate. An
agency should not ignore a request and then continuously send extended estimates. Routine
extensions with little or no action to fulfill the request would show that the previous estimates
probably were not “reasonable.” Extended estimates are appropriate when the circumstances
have changed (such as an increase in other requests or discovering that the request will require
extensive redaction). An estimate can be revised when appropriate, but unwarranted serial
extensions have the effect of denying a requestor access to public records.

@) Seek clarification of a request or additional time.

An agency may seek a clarification of an “unclear” request. (RCW 42.56.520) An agency can
only seek a clarification when the request is objectively “unclear.” Seeking a “clarification” of
an objectively clear request delays access to public records.

If the requestor fails to clarify an unclear request, the agency need not respond to it further.
(RCW 42.56.520) If the requestor does not respond to the agency’s request for a clarification
within thirty days of the agency’s request, the agency may consider the request abandoned. If
the agency considers the request abandoned, it should send a closing letter to the requestor.

An agency may take additional time to provide the records or deny the request if it is awaiting a
clarification. (RCW 42.56.520) After providing the initial response and perhaps even beginning
to assemble the records, an agency might discover it needs to clarify a request and is allowed to
do so. A clarification could also affect a reasonable estimate.

(8) Preserving requested records.

Amended 12/15/2017 Page 18 of 38



If a requested record is scheduled shortly for destruction, and the agency receives a public
records request for it, the record cannot be destroyed until the request is resolved. (RCW
42.56.100)° Once a request has been closed, the agency can destroy the requested records in
accordance with its retention schedule.

9) Searching for records.

An agency must conduct an objectively reasonable search for responsive records. A requestor is
not required to “ferret out” records on his or her own.® A reasonable agency search usually
begins with the PRO for the agency or a records coordinator for a department of the agency
deciding where the records are likely to be and who is likely to know where they are. One of the
most important parts of an adequate search is to decide how wide the search will be. If the
agency is small, it might be appropriate to initially ask all agency employees if they have
responsive records. If the agency is larger, the agency may choose to initially ask only the staff
of the department or departments of an agency most likely to have the records. For example, a
request for records showing or discussing payments on a public works project might initially be
directed to all staff in the finance and public works departments if those departments are deemed
most likely to have the responsive documents, even though other departments may have copies
or alternative versions of the same documents. Meanwhile, other departments that may have
documents should be instructed to preserve their records in case they are later deemed to be
necessary to respond to the request. The agency could notify the requestor which departments
are being surveyed for the documents so the requestor may suggest other departments. It is
better to be over inclusive rather than under inclusive when deciding which staff should be
contacted, but not everyone in an agency needs to be asked if there is no reason to believe he or
she has responsive records. An email to staff selected as most likely to have responsive records
is usually sufficient. Such an email also allows an agency to document whom it asked for
records.

Agency policies should require staff to promptly respond to inquiries about responsive records
from the PRO. After records which are deemed responsive are located, an agency should take
reasonable steps to narrow down the number of records to those which are responsive. In some
cases, an agency might find it helpful to consult with the requestor on the scope of the documents
to be assembled. An agency cannot “bury” a requestor with nonresponsive documents.

However, an agency is allowed to provide arguably, but not clearly, responsive records to allow
the requestor to select the ones he or she wants, particularly if the requestor is unable or
unwilling to help narrow the scope of the documents.

(10)  Expiration of reasonable estimate.

An agency should provide a record within the time provided in its reasonable estimate or
communicate with the requestor that additional time is required to fulfill the request based on
specified criteria. Unjustified failure to provide the record by the expiration of the estimate is a
denial of access to the record.

(11) Notice to affected third parties.

Sometimes an agency decides it must release all or a part of a public record affecting a third
party. The third party can file an action to obtain an injunction to prevent an agency from
disclosing it, but the third party must prove the record or portion of it is exempt from disclosure.’
(RCW 42.56.540) Before sending a notice, an agency should have a reasonable belief that the
record is arguably exempt. Notices to affected third parties when the records could not
reasonably be considered exempt might have the effect of unreasonably delaying the requestor’s
access to a disclosable record.
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The PRA provides that before releasing a record an agency may, at its “option,” provide notice to
a person named in a public record or to whom the record specifically pertains (unless notice is
required by law). (RCW 42.56.540) This would include all of those whose identity could
reasonably be ascertained in the record and who might have a reason to seek to prevent the
release of the record. An agency has wide discretion to decide whom to notify or not notify.
First, an agency has the “option” to notify or not (unless notice is required by law). (RCW
42.56.540) Second, if it acted in good faith, an agency cannot be held liable for its failure to
notify enough people under the PRA. (RCW 42.56.060) However, if an agency had a
contractual obligation to provide notice of a request but failed to do so, the agency might lose the
immunity provided by RCW 42.56.060 because breaching the agreement probably is not a “good
faith” attempt to comply with the PRA.

The practice of many agencies is to give ten days’ notice. Many agencies expressly indicate the
deadline date to avoid any confusion. More notice might be appropriate in some cases, such as
when numerous notices are required, but every additional day of notice is another day the
potentially disclosable record is being withheld. When it provides a notice, the agency should
include the notice period in the “reasonable estimate” it provides to a requestor.

The notice informs the third party that release will occur on the stated date unless he or she
obtains an order from a court enjoining release. The requestor has an interest in any legal action
to prevent the disclosure of the records he or she requested. Therefore, the agency’s notice
should inform the third party that he or she should name the requestor as a party to any action to
enjoin disclosure. If an injunctive action is filed, the third party or agency should name the
requestor as a party or, at a minimum, must inform the requestor of the action to allow the
requestor to intervene.

(12) Later discovered records.

If the agency becomes aware of the existence of records responsive to a request which were not
provided, the agency should notify the requestor in writing and provide a brief explanation of the
circumstances.

Notes: See also Op. Att’y Gen. 2 (1998).

“See Smith v. Okanogan County, 100 Wn. App. 7, 13, 994 P.2d 857 (2000) (“When an agency
fails to respond as provided in RCW 42.56.520, it violates the PRA and the individual requesting
the public record is entitled to a statutory penalty.”).

*While an agency can fulfill requests out of order, an agency is not allowed to ignore a large
request while it is exclusively fulfilling smaller requests. The agency should strike a balance
between fulfilling small and large requests.

*Smith, 100 Wn. App. at 14.

®An exception is some state-agency employee personnel records. RCW 42.56.110.

®Daines v. Spokane County, 111 Wn. App. 342, 349, 44 P.3d 909 (2002) (“an applicant need not
exhaust his or her own ingenuity to “ferret out’ records through some combination of “intuition
and diligent research’”).

The agency holding the record can also file a RCW 42.56.540 injunctive action to establish that
it is not required to release the record or portion of it.

Responsibilities of agency in providing records (WAC 44-14-04004)

1) General.

An agency may simply provide the records or make them available within the five-business day
period of the initial response. When it does so, an agency should also provide the requestor a
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written cover letter or email briefly describing the records provided and informing the requestor
that the request has been closed. This assists the agency in later proving that it provided the
specified records on a certain date and told the requestor that the request had been closed.
However, a cover letter or email might not be practical in some circumstances, such as when the
agency provides a small number of records or fulfills routine requests.

An agency can, of course, provide the records sooner than five business days. Providing the
“fullest assistance” to a requestor would mean providing a readily available record as soon as
possible. For example, an agency might routinely prepare a pre-meeting packet of documents
three days in advance of a city council meeting. The packet is readily available so the agency
should provide it to a requestor on the same day of the request so he or she can have it for the
council meeting.

@) Means of providing access.

An agency must make nonexempt public records “available” for inspection or provide a copy.
(RCW 42.56.080) An agency is only required to make records “available” and has no duty to
explain the meaning of public records.! Making records available is often called “access.”

Access to a public record can be provided by allowing inspection of the record, providing a copy,
or posting the record on the agency’s web site and assisting the requestor in finding it (if
necessary). An agency must mail a copy of records if requested and if the requestor pays the
actual cost of postage and the mailing container.> The requestor can specify which method of
access (or combination, such as inspection and then copying) he or she prefers. Different
processes apply to requests for inspection versus copying (such as copy charges) so an agency
should clarify with a requestor whether he or she seeks to inspect or copy a public record.

An agency can provide access to a public record by posting it on its web site. If requested, an
agency should provide reasonable assistance to a requestor in finding a public record posted on
its web site. If the requestor does not have internet access, the agency may provide access to the
record by allowing the requestor to view the record on a specific computer terminal at the agency
open to the public. An agency is not required to do so. Despite the availability of the record on
the agency’s web site, a requestor can still make a public records request and inspect the record
or obtain a copy of it by paying the appropriate per-page copying charge.

3 Providing records in installments.

The PRA now provides that an agency must provide records “if applicable, on a partial or
installment basis as records that are part of a larger set of requested records are assembled or
made ready for inspection or disclosure.” (RCW 42.56.080) The purpose of this provision is to
allow requestors to obtain records in installments as they are assembled and to allow agencies to
provide records in logical batches. The provision is also designed to allow an agency to only
assemble the first installment and then see if the requestor claims or reviews it before assembling
the next installments.

Not all requests should be provided in installments. For example, a request for a small number
of documents which are located at nearly the same time should be provided all at once.
Installments are useful for large requests when, for example, an agency can provide the first box
of records as an installment. An agency has wide discretion to determine when providing
records in installments is applicable. However, an agency cannot use installments to delay
access by, for example, calling a small number of documents an installment and sending out
separate notifications for each one. The agency must provide the fullest assistance and the “most
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timely possible action on requests” when processing requests. (RCW 42.56.100)

(4)

Failure to provide records.

A “denial” of a request can occur when an agency:

Does not have the record;

Fails to respond to a request;

Claims an exemption of the entire record or a portion of it; or

Without justification, fails to provide the record within the reasonable estimate.

(a) When the agency does not have the record.
An agency is only required to provide access to public records it has or has used.® An agency
is not required to create a public record in response to a request.

An agency must only provide access to public records in existence at the time of the request.
An agency is not obligated to supplement responses. Therefore, if a public record is created
or comes into the possession of the agency after the request is received by the agency, it is
not responsive to the request and need not be provided. A requestor must make a new
request to obtain subsequently created public records.

Sometimes more than one agency holds the same record. When more than one agency holds
a record, and a requestor makes a request to the first agency, the first agency cannot respond
to the request by telling the requestor to obtain the record from the second agency. Instead,
an ageni:y must provide access to a record it holds regardless of its availability from another
agency.

An agency is not required to provide access to records that were not requested. An agency
does not “deny” a request when it does not provide records that are outside the scope of the
request because they were never asked for.

(b) Claiming exemptions.
(1) Redactions.
If a portion of a record is exempt from disclosure, but the remainder
is not, an agency generally is required to redact (black out) the exempt portion and then
provide the remainder. (RCW 42.56.210(1)) There are a few exceptions.” Withholding
an entire record where only a portion of it is exempt violates the PRA.® Some records are
almost entirely exempt but small portions remain nonexempt. For example, information
revealing the identity of a crime victim is exempt from disclosure. (RCW 42.56.240(2))
If a requestor requested a police report in a case in which charges have been filed, the
agency must redact the victim’s identifying information but provide the rest of the report.

Statistical information not descriptive of any readily identifiable person or persons is
generally not subject to redaction or withholding. (RCW 42.56.210(1)) For example, if a
statute exempted the identity of a person who had been assessed a particular kind of
penalty, and an agency record showed the amount of penalties assessed against various
persons, the agency must provide the record with the names of the persons redacted but
with the penalty amounts remaining.

Originals should not be redacted. For paper records, an agency should redact materials
by first copying the record and then either using a black marker on the copy or covering
the exempt portions with copying tape, and then making a copy. It is often a good
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practice to keep the initial copies which were redacted in case there is a need to make
additional copies for disclosure or to show what was redacted. For electronic records
such as data bases, an agency can sometimes redact a field of exempt information by
excluding it from the set of fields to be copied. However, in some instances electronic
redaction might not be feasible and a paper copy of the record with traditional redaction
might be the only way to provide the redacted record. If a record is redacted
electronically, by deleting a field of data or in any other way, the agency must identify
the redaction and state the basis for the claimed exemption as required by RCW
42.56.210(3). See (b)(ii) of this subsection.

(ii) Brief explanation of withholding.

When an agency claims an exemption for an entire record or portion of one, it must
inform the requestor of the statutory exemption and provide a brief explanation of how
the exemption applies to the record or portion withheld. (RCW 42.56.210(3)) The brief
explanation should cite the statute the agency claims grants an exemption from
disclosure. The brief explanation should provide enough information for a requestor to
make a threshold determination of whether the claimed exemption is proper. Nonspecific
claims of exemption such as “proprietary” or “privacy” are insufficient.

One way to properly provide a brief explanation of the withheld record or redaction is for
the agency to provide a withholding index. It identifies the type of record, its date and
number of pages, and the author or recipient of the record (unless their identity is
exempt).” The withholding index need not be elaborate but should allow a requestor to
make a threshold determination of whether the agency has properly invoked the
exemption.

%) Notifying requestor that records are available.

If the requestor sought to inspect the records, the agency should notify him or her that the entire
request or an installment is available for inspection and ask the requestor to contact the agency to
arrange for a mutually agreeable time for inspection.® The notification should recite that if the
requestor fails to inspect or copy the records or make other arrangements within thirty days of
the date of the notification that the agency will close the request and re-file the records. An
agency might consider on a case-by-case basis sending the notification by certified mail to
document that the requestor received it.

If the requestor sought copies, the agency should notify him or her of the projected costs and
whether a copying deposit is required before the copies will be made. The notification can be
oral to provide the most timely possible response.

(6) Documenting compliance.

An agency should have a process to identify which records were provided to a requestor and the
date of production. In some cases, an agency may wish to number-stamp or number-label paper
records provided to a requestor to document which records were provided. The agency could
also keep a copy of the numbered records so either the agency or requestor can later determine
which records were or were not provided. However, the agency should balance the benefits of
stamping or labeling the documents and making extra copies against the costs and burdens of
doing so.

If memorializing which specific documents were offered for inspection is impractical, an agency
might consider documenting which records were provided for inspection by making an index or
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list of the files or records made available for inspection.

Notes: ‘Bonamy v. City of Seattle, 92 Wn. App. 403, 409, 960 P.2d 447 (1998), review denied,
137 Wn.2d 1012, 978 P.2d 1099 (1999).

2Am. Civil Liberties Union v. Blaine Sch. Dist. No. 503, 86 Wn. App. 688, 695, 937 P.2d 1176
(1997).

*Sperr v. City of Spokane, 123 Wn. App. 132, 136-37, 96 P.3d 1012 (2004).

*Hearst Corp. v. Hoppe, 90 Wn.2d 123, 132, 580 P.2d 246 (1978).

>The two main exceptions to the redaction requirement are state “tax information” (RCW
82.32.330 (1)(c)) and law enforcement case files in active cases (Newman v. King County, 133
Wn.2d 565, 574, 947 P.2d 712 (1997). Neither of these two kinds of records must be redacted
but rather may be withheld in their entirety.

%Seattle Fire Fighters Union Local No. 27 v. Hollister, 48 Wn. App. 129, 132, 737 P.2d 1302
(1987).

"Progressive Animal Welfare Soc’y. v. Univ. of Wash., 125 Wn.2d 243, 271, n.18, 884 P.2d 592
(1994) (“PAWS I117).

®For smaller requests, the agency might simply provide them with the initial response or earlier
S0 no notification is necessary.

Inspection of records (WAC 44-14-04005)

1) Obligation of requestor to claim or review records.

After the agency notifies the requestor that the records or an installment of them are ready for
inspection or copying, the requestor must claim or review the records or the installment. (RCW
42.56.120) If the requestor cannot claim or review the records him or herself, a representative
may do so within the thirty-day period. Other arrangements can be mutually agreed to between
the requestor and the agency.

If a requestor fails to claim or review the records or an installment after the expiration of thirty
days, an agency is authorized to stop assembling the remainder of the records or making copies.
(RCW 42.56.120) If the request is abandoned, the agency is no longer bound by the records
retention requirements of the PRA prohibiting the scheduled destruction of a requested record.
(RCW 42.56.100)

If a requestor fails to claim or review the records or any installment of them within the thirty-day
notification period, the agency may close the request and refile the records. If a requestor who
has failed to claim or review the records then requests the same or almost identical records again,
the agency, which has the flexibility to prioritize its responses to be most efficient to all
requestors, can process the repeat request for the now-refiled records as a new request after other
pending requests.

@) Time, place, and conditions for inspection.

Inspection should occur at a time mutually agreed upon (within reason) by the agency and
requestor. An agency should not limit the time for inspection to times in which the requestor is
unavailable. Requestors cannot dictate unusual times for inspection. The agency is only
required to allow inspection during the agency’s customary office hours. (RCW 42.56.090)
Often an agency will provide the records in a conference room or other office area.

The inspection of records cannot create excessive interference with the other essential functions

of the agency. (RCW 42.56.100) Similarly, copying records at agency facilities cannot
unreasonably disrupt the operations of the agency. (RCW 42.56.080)
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An agency may have an agency employee observe the inspection or copying of records by the
requestor to ensure they are not destroyed or disorganized. (RCW 42.56.100) A requestor cannot
alter, mark on, or destroy an original record during inspection. To select a paper record for
copying during an inspection, a requestor must use a nonpermanent method such as a removable
adhesive note or paper clip.

Inspection times can be broken down into reasonable segments such as half days. However,
inspection times cannot be broken down into unreasonable segments to either harass the agency
or delay access to the timely inspection of records.

Note: 'See, e.g., WAC 296-06-120 (department of labor and industries provides thirty
days to claim or review records).

Closing request and documenting compliance (WAC 44-14-04006)

1) Fulfilling request and closing letter.

A records request has been fulfilled and can be closed when a requestor has inspected all the
requested records, all copies have been provided, a web link has been provided (with assistance
from the agency in finding it, if necessary), an unclear request has not been clarified, a request or
installment has not been claimed or reviewed, or the requestor cancels the request. An agency
should provide a closing letter stating the scope of the request and memorializing the outcome of
the request. A closing letter may not be necessary for smaller requests. The outcome described
in the closing letter might be that the requestor inspected records, copies were provided (with the
number range of the stamped or labeled records, if applicable), the agency sent the requestor the
web link, the requestor failed to clarify the request, the requestor failed to claim or review the
records within thirty days, or the requestor canceled the request. The closing letter should also
ask the requestor to promptly contact the agency if he or she believes additional responsive
records have not been provided.

(@) Returning assembled records.

An agency is not required to keep assembled records set aside indefinitely. This would
unreasonably disrupt the operations of the agency. (RCW 42.56.080) After a request has been
closed, an agency should return the assembled records to their original locations. Once returned,
the records are no longer subject to the prohibition on destroying records scheduled for
destruction under the agency’s retention schedule. (RCW 42.56.100)

3 Retain copy of records provided.

In some cases, it may be wise for the agency to keep a separate copy of the records it copied and
provided in response to a request. This allows the agency to document what was provided. A
growing number of requests are for a copy of the records provided to another requestor, which
can easily be fulfilled if the agency retains a copy of the records provided to the first requestor.
The copy of the records provided should be retained for a period of time consistent with the
agency’s retention schedules for records related to disclosure of documents.

Later-discovered records (WAC 44-14-04001)

An agency has no obligation to search for records responsive to a closed request. Sometimes an
agency discovers responsive records after a request has been closed. An agency should provide
the later-discovered records to the requestor.

Comments to 1.6 - Processing of public records requests--Electronic records (WAC 44-14-
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050)

Access to electronic records (WAC 44-14-05001)

The Public Records Act does not distinguish between paper and electronic records. Instead, the
act explicitly includes electronic records within its coverage. The definition of public record
includes a writing, which in turn includes existing data compilations from which information
may be obtained or translated. (RCW 42.17.020(48), incorporated by reference into the PRA by
RCW 42.56.010) Many agency records are now in an electronic format. Many of these
electronic formats such as Windows® products are generally available and are designed to
operate with other computers to quickly and efficiently locate and transfer information.
Providing electronic records can be cheaper and easier for an agency than paper records.
Furthermore, RCW 43.105.250 provides: “It is the intent of the legislature to encourage state
and local governments to develop, store, and manage their public records and information in
electronic formats to meet their missions and objectives. Further, it is the intent of the legislature
for state and local governments to set priorities for making public records widely available
electronically to the public.” In general, an agency should provide electronic records in an
electronic format if requested in that format.

Technical feasibility is the touchstone for providing electronic records. An agency should
provide reasonably locatable electronic public records in either their original generally
commercially available format (such as an Acrobat PDF® file) or, if the records are not in a
generally commercially available format, the agency should provide them in a reasonably
translatable electronic format if possible. In the rare cases when the requested electronic records
are not reasonably locatable, or are not in a generally commercially available format or are not
reasonably translatable into one, the agency might consider customized access. See 44-14-
05004. The Agency may recover its actual costs for providing electronic records, which in many
cases is de minimis. See 44-14-050(3). What is technically feasible in one situation may not be
in another. Not all agencies, especially smaller units of local government, have the electronic
resources of larger agencies and some of the generalizations in this Policy may not apply every
time. If the Agency initially believes it cannot provide electronic records in an electronic format,
it should confer with the requestor and the two parties should attempt to cooperatively resolve
any technical difficulties. See 44-14-05003. It is usually a purely technical question whether the
Agency can provide electronic records in a particular format in a specific case.

Reasonably locatable and reasonably translatable electronic records (WAC 44-14-05002)
1) Reasonably locatable electronic records.

The PRA obligates the Agency to provide nonexempt “identifiable...records.” (RCW 42.56.080)
An identifiable record is essentially one that Agency staff can reasonably locate. See 44-14-
04002(2). Therefore, a general summary of the identifiable record standard as it relates to
electronically locating public records is that the PRA requires the Agency to provide a
nonexempt reasonably locatable record. This does not mean that the Agency can decide if a
request is reasonable and only fulfill those requests. Rather, reasonably locatable is a concept,
grounded in the PRA, for analyzing electronic records issues.

In general, a reasonably locatable electronic record is one which can be located with typical
search features and organizing methods contained in the Agency’s current software. For
example, a retained email containing the term “XYZ” is usually reasonably locatable by using
the email program search feature. However, an email search feature has limitations, such as not
searching attachments, but is a good starting point for the search. Information might be
reasonably locatable by methods other than a search feature. For example, a request for a copy
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of all retained emails sent by a specific employee for a particular date is reasonably locatable
because it can be found utilizing a common organizing feature of the Agency’s email program, a
chronological sent folder. Another indicator of what is reasonably locatable is whether the
Agency keeps the information in a particular way for its business purposes. For example, the
Agency might keep a database of permit holders including the name of the business. The
Agency does not separate the businesses by whether they are publicly traded corporations or not
because it has no reason to do so. A request for the names of the businesses which are publicly
traded is not reasonably locatable because the Agency has no business purpose for keeping the
information that way. In such a case, the Agency should provide the names of the businesses
(assuming they are not exempt from disclosure) and the requestor can analyze the data base to
determine which businesses are publicly traded corporations.

@) Reasonably translatable electronic records.

The PRA requires the Agency to provide a copy of nonexempt records (subject to certain
copying charges). (RCW 42.56.070(1) and 42.56.080) To provide a photocopy of a paper
record, the Agency must take some reasonable steps to mechanically translate the Agency’s
original document into a useable copy for the requestor such as copying it in a copying machine.
Similarly, the Agency must take some reasonable steps to prepare an electronic copy of an
electronic record or a paper record. Providing an electronic copy is analogous to providing a
paper record. The Agency must take reasonable steps to translate the Agency’s original into a
useable copy for the requestor. The reasonably translatable concept typically operates in three
kinds of situations:

(a) The Agency has only a paper record,;

(b) The Agency has an electronic record in a generally commercially available format (such
as a Windows® product); or

(c) The Agency has an electronic record in an electronic format but the requestor seeks a
copy in a different electronic format.

The following examples assume no redactions are necessary.
M The Agency has paper-only records.
When the Agency only has a paper copy of a record, an example of a reasonably
translatable copy would be scanning the record into an Adobe Acrobat PDF® file and
providing it to the requestor. The agency could recover its actual cost for scanning. See
44-14-07003. Providing a PDF copy of the record is analogous to making a paper copy.
However, if the agency lacked a scanner, such as a small unit of local government, the
record would not be reasonably translatable with the agency’s own resources. Insuch a
case, the agency could provide a paper copy to the requestor.

(i)  The Agency has electronic records in a generally commercially available format.
When the Agency has an electronic record in a generally commercially available format,
such as an Excel® spreadsheet, and the requestor requests an electronic copy in that
format, no translation into another format is necessary; the agency should provide the
spreadsheet electronically. Another example is where the Agency has an electronic
record in a generally commercially available format (such as Word®) and the requestor
requests an electronic copy in Word®. The Agency cannot instead provide a
WordPerfect® copy because there is no need to translate the electronic record into a
different format. In the paper-record context, this would be analogous to the agency
intentionally making an unreadable photocopy when it could make a legible one.
Similarly, the WordPerfect® translation by the agency is an attempt to hinder access to
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the record. In this example, the agency should provide the document in Word® format.
Electronic records in generally commercially available formats such as Word® could be
easily altered by the requestor. Requestors should note that altering public records and
then intentionally passing them off as exact copies of public records might violate various
criminal and civil laws.

(ii)  The Agency has electronic records in an electronic format other than the format
requested.
When the Agency has an electronic record in an electronic format (such as a Word®
document) but the requestor seeks a copy in another format (such as WordPerfect®), the
guestion is whether the Agency’s document is reasonably translatable into the requested
format. If the format of the Agency document allows it to save as another format without
changing the substantive accuracy of the document, this would be reasonably
translatable. The Agency’s record might not translate perfectly, but it was the requestor
who requested the record in a format other than the one used by the Agency.

Another example is where the Agency has a data base in a unique format that is not
generally commercially available. A requestor requests an electronic copy. The Agency
can convert the data in its unique system into a near-universal format such as a comma-
delimited or tab-delimited format. The requestor can then convert the comma-delimited
or tab-delimited data into a data base program (such as Access®) and use it. The data in
this example is “reasonably translatable” into a comma-delimited or tab-delimited format
so the Agency should do so.

A final example is where the Agency has an electronic record in a generally
commercially available format (such as Word®) but the requestor requests a copy in an
obscure word processing format. The Agency offers to provide the record in Word®
format but the requestor refuses. The Agency can easily convert the Word® document
into a standard text file which, in turn, can be converted into most programs. The Word®
document is “reasonably translatable” into a text file so the Agency should do so. Itis up
to the requestor to convert the text file into his or her preferred format, but the Agency
has provided access to the electronic record in the most technically feasible way and not
attempted to hinder the requestor’s access to it.

3 The Agency should keep an electronic copy of the electronic records it provides.

An electronic record is usually more susceptible to manipulation and alteration than a paper
record. Therefore, the Agency should keep, when feasible, an electronic copy of the electronic
records it provides to a requestor to show the exact records it provided. Additionally, an
electronic copy might also be helpful when responding to subsequent electronic records requests
for the same records.

Parties should confer on technical issues (WAC 44-14-05003)

Technical feasibility can vary from request to request. When a request for electronic records
involves technical issues, the best approach is for both parties to confer and cooperatively
resolve them. Often a telephone conference will be sufficient. This approach is consistent with
the requirement that agencies provide the fullest assistance to a requestor. (RCW 42.56.100 and
44-14-04003(2)) Furthermore, if a requestor files an enforcement action under the PRA to
obtain the records, the burden of proof is on the Agency to justify its refusal to provide the
records. (RCW 42.56.550(1)) If the requestor articulates a reasonable technical alternative to
the Agency’s refusal to provide the records electronically or in the requested format, and the
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Agency never offered to confer with the requestor, the Agency will have difficulty proving that
its refusal was justified.

Relationship of Public Records Act to court rules on discovery of electronically stored
information (WAC 44-14-05005)

The December 2006 amendments to the Federal Rules of Civil Procedure provide guidance to
parties in litigation on their respective obligations to provide access to, or produce, electronically
stored information. See Federal Rules of Civil Procedure 26 and 34. The obligations of state
and local agencies under those federal rules (and under any state-imposed rules or procedures
that adopt the federal rules) to search for and provide electronic records may be different, and in
some instances more demanding, than those required under the Public Records Act. The federal
discovery rules and the Public Records Act are two separate laws imposing different standards.
However, sometimes requestors make public records requests to obtain evidence that later may
be used in non-Public Records Act litigation against the agency providing the records.
Therefore, it may be prudent for agencies to consult with their attorneys regarding best practices
of retaining copies of the records provided under the PRA so there can be no question later of
what was and what was not produced in response to the request in the event that electronic
records, or records derived from them, become issues in court.

Comments to 1.7 — Exemptions (WAC 44-14-060)

The Agency must publish a list of applicable exemptions (WAC 44-14-06001)

The Agency must publish and maintain a list of the other statute exemptions from disclosure
(exemptions found outside the Public Records Act) that it believes potentially exempt records it
holds from disclosure. (RCW 42.56.070(2)) The list is for informational purposes only and the
Agency’s failure to list an exemption shall not affect the efficacy of any exemption. (RCW
42.56.070(2)) A list of possible other statute exemptions is posted on the web site of the
Municipal Research Service Center at www.mrsc.org/Publications/prdpub04.pdf (scroll to
Appendix C).

Summary of exemptions (WAC 44-14-06002)

1) General.

The PRA and other statutes contain hundreds of exemptions from disclosure and dozens of court
cases interpret them. A full treatment of all exemptions is beyond the scope of this policy.
Instead, these comments to the policy provide general guidance on exemptions and summarize a
few of the most frequently invoked exemptions. However, the scope of exemptions is
determined exclusively by statute and case law; the comments to this policy merely provide
guidance on a few of the most common issues.

An exemption from disclosure will be narrowly construed in favor of disclosure. (RCW
42.56.030) An exemption from disclosure must specifically exempt a record or portion of a
record from disclosure. (RCW 42.56.070(1)) An exemption will not be inferred.

The Agency cannot define the scope of a statutory exemption through rule making or policy.?
An agreement or promise not to disclose a record cannot make a disclosable record exempt from
disclosure. (RCW 42.56.070(1))°* Any Agency contract regarding the disclosure of records
should recite that the PRA controls.

The Agency must describe why each withheld record or redacted portion of a record is exempt
from disclosure. (RCW 42.56.210(4)) One way to describe why a record was withheld or
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redacted is by using a withholding index. After invoking an exemption in its response, the
Agency may revise its original claim of exemption in a response to a motion to show cause.*

Exemptions are permissive rather than mandatory. Op. Att’y Gen. 1 (1980), at 5. Therefore, an
agency has the discretion to provide an exempt record. However, in contrast to a waivable
exemption, an agency cannot provide a record when a statute makes it confidential or otherwise
prohibits disclosure. For example, the Health Care Information Act generally prohibits the
disclosure of medical information without the patient’s consent. (RCW 70.02.020(1)) If a statute
classifies information as confidential or otherwise prohibits disclosure, an agency has no
discretion to release a record or the confidential portion of it.> Some statutes provide civil and
criminal penalties for the release of particular confidential records. See RCW 82.32.330(5)
(release of certain state tax information a misdemeanor).

(@) Privacy exemption.

There is no general privacy exemption. Op. Att’y Gen. 12 (1988).° However, a few specific
exemptions incorporate privacy as one of the elements of the exemption. For example, personal
information in employee files is exempt to the extent that disclosure would violate the
employee’s right to privacy. (RCW 42.56.210 (1)(b)) Privacy is then one of the elements, in
addition to the others in RCW 42.56.210 (1)(b), that the Agency or a third party resisting
disclosure must prove.

Privacy is defined in RCW 42.56.050 as the disclosure of information that “(1) Would be highly
offensive to a reasonable person, and (2) is not of legitimate concern to the public. This is a two-
part test requiring the party seeking to prevent disclosure to prove both elements.’

Because privacy is not a stand-alone exemption, the Agency cannot claim RCW 42.56.050 as an
exemption.?

3) Attorney-client privilege.

The attorney-client privilege statute, RCW 5.60.060 (2)(a), is an “other statute” exemption from
disclosure.” In addition, RCW 42.56.210 (1)(j) exempts attorney work-product involving a
controversy, which means completed, existing, or reasonably anticipated litigation involving the
Agency.'® The exact boundaries of the attorney-client privilege and work-product doctrine is
beyond the scope of these comments. However, in general, the attorney-client privilege covers
records reflecting communications transmitted in confidence between a public official or
employee of a public agency acting in the performance of his or her duties and an attorney
serving in the capacity of legal advisor for the purpose of rendering or obtaining legal advice,
and records prepared by the attorney in furtherance of the rendition of legal advice. The
attorney-client privilege does not exempt records merely because they reflect communications in
meetings where legal counsel was present or because a record or copy of a record was provided
to legal counsel if the other elements of the privilege are not met."* A guidance document
prepared by the attorney general’s office on the attorney-client privilege and work-product
doctrine is available at www.atg.wa.gov/records/modelrules .

4 Deliberative process exemption.

RCW 42.56.210 (1)(i) exempts preliminary drafts, notes, recommendations, and intra-agency
memorandums in which opinions are expressed or policies formulated or recommended, except
if the record is cited by the Agency.

In order to rely on this exemption, the Agency must show that the records contain pre-decisional
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opinions or recommendations of subordinates expressed as part of a deliberative process; that
disclosure would be injurious to the deliberative or consultative function of the process; that
disclosure would inhibit the flow of recommendations, observations, and opinions; and finally,
that the materials covered by the exemption reflect policy recommendations and opinions and
not the raw factual data on which a decision is based.*? Courts have held that this exemption is
severely limited by its purpose, which is to protect the free flow of opinions by policy makers.*?
It applies only to those portions of a record containing recommendations, opinions, and proposed
policies. It does not apply to factual data contained in the record.** The exemption does not
apply to records or portions of records concerning the implementation of policy or the factual
basis for the policy.™ The exemption does not apply merely because a record is called a draft or
stamped “draft.” Recommendations that are actually implemented lose their protection from
disclosure after they have been adopted by the Agency.™

(5) Overbroad exemption.
There is no overbroad exemption. (RCW 42.56.080) See 44-14-04002(3).

(6) Commercial use exemption.

The PRA does not allow the Agency to provide access to lists of individuals requested for
commercial purposes. (RCW 42.56.070(9)) The Agency may require a requestor to sign a
declaration that he or she will not put a list of individuals in the record to use for a commercial
purpose.’” This authority is limited to a list of individuals, not a list of companies.’® A requestor
who signs a declaration promising not to use a list of individuals for a commercial purpose, but
who then violates this declaration, could arguably be charged with the crime of false swearing.
(RCW 9A.72.040)"

(7) Trade secrets.

Many agencies hold sensitive proprietary information of businesses they regulate. For example,
the Agency might require an applicant for a regulatory approval to submit designs for a product
it produces. A record is exempt from disclosure if it constitutes a trade secret under the Uniform
Trade Secrets Act, chapter 19.108 RCW.% However, the definition of a trade secret can be very
complex and often the facts showing why the record is or is not a trade secret are only known by
the potential holder of the trade secret who submitted the record in question. When the Agency
receives a request for a record that might be a trade secret, often it does not have enough
information to determine whether the record arguably qualifies as a trade secret. The Agency is
allowed additional time under the PRA to determine if an exemption might apply. (RCW
42.56.520)

When the Agency cannot determine whether a requested record contains a trade secret, usually it
should communicate with the requestor that the Agency is providing the potential holder of the
trade secret an opportunity to object to the disclosure. The Agency should then contact the
potential holder of the trade secret in question and state that the record will be released in a
certain amount of time unless the holder files a court action seeking an injunction prohibiting the
Agency from disclosing the record under RCW 42.56.540. Alternatively, the Agency can ask the
potential holder of the trade secret for an explanation of why it contends the record is a trade
secret, and state that if the record is not a trade secret or otherwise exempt from disclosure that
the Agency intends to release it. The Agency should inform the potential holder of a trade secret
that its explanation will be shared with the requestor. The explanation can assist the Agency in
determining whether it will claim the trade secret exemption. If the Agency concludes that the
record is arguably not exempt, it should provide a notice of intent to disclose unless the potential
holder of the trade secret obtains an injunction preventing disclosure under RCW 42.56.540.
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As a general matter, many agencies do not assert the trade secret exemption on behalf of the
potential holder of the trade secret but rather allow the potential holder to seek an injunction.

Notes: ‘Progressive Animal Welfare Soc’y. v. Univ. of Wash., 125 Wn.2d 243, 262, 884 P.2d
592 (1994) (“PAWS I1™).

%Servais v. Port of Bellingham, 127 Wn.2d 820, 834, 904 P.2d 1124 (1995).

3Spokane Police Guild v. Liquor Control Bd., 112 Wn.2d 30, 40, 769 P.2d 283 (1989); Van
Buren v. Miller, 22 Wn. App. 836, 845, 592 P.2d 671, review denied, 92 Wn.2d 1021 (1979).
*PAWS II, 125 Wn.2d at 253.

°0Op. Att’y Gen. 7 (1986).

®See RCW 42.56.050 (“privacy” linked to rights of privacy “specified in (the PRA) as express
exemptions™).

’King County v. Sheehan, 114 Wn. App. 325, 344, 57 P.3d 307 (2002).

0p. Att’y Gen. 12 (1988), at 3 (“The legislature clearly repudiated the notion that agencies
could withhold records based solely on general concerns about privacy.”).

Hangartner v. City of Seattle, 151 Wn.2d 439, 453, 90 P.3d 26 (2004).

Dawson v. Daly, 120 Wn.2d 782, 791, 845 P.2d 995 (1993).

Y This summary comes from the attorney general’s proposed definition of the privilege in the
first version of House Bill No. 1758 (2005).

PAWS 11, 125 Wn.2d at 256.

Hearst Corp. v. Hoppe, 90 Wn.2d 123, 133, 580 P.2d 246 (1978); PAWS 11, 125 Wn.2d at 256.
“PAWS 11, 125 Wn.2d at 256.

>Cowles Pub. Co. v. City of Spokane, 69 Wn. App. 678, 685, 849 P.2d 1271 (1993).
®*Dawson, 120 Wn.2d at 793.

70p. Att’y Gen. 12 (1988). However, a list of individuals applying for professional licensing or
examination may be provided to professional associations recognized by the licensing or
examination board. RCW 42.56.070(9).

%0p. Att’y Gen. 2 (1998).

1SRCW 9A.72.040 provides: “(1) A person is guilty of false swearing if he makes a false
statement, which he knows to be false, under an oath required or authorized by law. (2) False
swearing is a gross misdemeanor.” RCW 42.56.080 authorizes an agency to determine if a
requestor will use a list of individuals for commercial purpose. See Op. Att’y Gen. 12 (1988), at
10-11 (agency could require requestor to sign affidavit of noncommercial use).

“PAWS I, 125 Wn.2d at 2

Comments to 1.8 - Costs of providing copies of public records (WAC 44-14-070)

General rules for charging for copies (WAC 44-14-07001)

1) No fees for costs of inspection.

The Agency will not charge a fee for locating public records or for preparing the records for
inspection or copying. (RCW 42.56.120)* The Agency will not charge a redaction fee for the
staff time necessary to prepare the records for inspection, for the copying required to redact
records before they are inspected, or an archive fee for getting the records from off-site. Op.
Att’y Gen. 6 (1991). These are the costs of making the records available for inspection or
copying and cannot be charged to the requestor.

(@) Standard photocopy charges.

Standard photocopies are black and white 8x11 paper copies. An agency can choose to calculate
its copying charges for standard photocopies or to opt for a default copying charge of no more
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than fifteen cents per page.

If an agency attempts to charge more than the fifteen cents per page maximum for photocopies,
an agency must establish a statement of the actual cost of the copies it provides, which must
include a statement of the factors and the manner used to the determine the actual per page cost.
(RCW 42.56.070(7)) An agency may include the costs directly incident to providing the copies
such as paper, copying equipment, and staff time to make the copies. (RCW 42.56.070 (7)(a))*
An agency failing to properly establish a copying charge in excess of the default fifteen cents per
page maximum is limited to the default amount. (RCW 42.56.070 (7)(a) and (b) and 42.56.120)

If an agency charges more than the default rate of fifteen cents per page, an agency must provide
its calculations and the reasoning for its charges. (RCW 42.56.070(7) and 42.56.120)% A price
list with no analysis is insufficient. An agency’s calculations and reasoning need not be
elaborate but should be detailed enough to allow a requestor or court to determine if the agency
has properly calculated its copying charges. An agency should generally compare its copying
charges to those of commercial copying centers.

If an agency opts for the default copying charge of fifteen cents per page, it need not calculate its
actual costs. (RCW 42.56.070(8))

3 Charges for copies other than standard photocopies.

Nonstandard copies include color copies, engineering drawings, and photographs. An agency
can charge its actual costs for nonstandard photocopies. (RCW 42.56.120) For example, when
an agency provides records in an electronic format by putting the records on a disk, it may
charge its actual costs for the disk. The agency can provide a requestor with documentation for
its actual costs by providing a catalog or price list from a vendor.

4) Copying charges apply to copies selected by requestor.

Often a requestor will seek to inspect a large number of records but only select a smaller group
of them for copying. Copy charges can only be charged for the records selected by the requestor.
(RCW 42.56.120)) The requestor should specify whether he or she seeks inspection or copying.
The agency should inform the requestor that inspection is free. This can be noted on the
agency’s request form. If the requestor seeks copies, then the agency should inform the
requestor of the copying charges for the request. An agency should not assemble a large number
of records, fail to inform the requestor that inspection is free, and then attempt to charge for
copying all the records.

Sometimes a requestor will choose to pay for the copying of a large batch of records without
inspecting them. This is allowed, provided that the requestor is informed that inspection is free.
Informing the requestor on a request form that inspection is free is sufficient.

(5) Use of outside vendor.

An agency is not required to copy records at its own facilities. An agency can send the project to
a commercial copying center and bill the requestor for the amount charged by the vendor. An
agency is encouraged to do so when an outside vendor can make copies more quickly and less
expensively than an agency. An agency can arrange with the requestor for him or her to pay the
vendor directly. An agency cannot charge the default fifteen cents per page rate when its actual
cost at a copying vendor is less. The default rate is only for agency-produced copies. (RCW
42.56.120)
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(6) Sales tax.
An agency cannot charge sales tax on copies it makes at its own facilities. (RCW 82.12.02525)

(7) Costs of mailing.
If a requestor asks an agency to mail copies, the agency may charge for the actual cost of postage
and the shipping container. (RCW 42.56.070 (7)(a))

Notes: See also Op. Att’y Gen. 6 (1991).

“The cost of staff time is allowed only for making copies. An agency cannot charge for staff
time for locating records or other non-copying functions. See RCW 42.56.120 (“No fee shall be
charged for locating public documents and making them available for copying.”).

%See also Op. Att’y Gen. 6 (1991) (agency must “justify” its copy charges).

Charges for electronic records (WAC 44-14-07003)

Providing copies of electronic records usually costs the agency and requestor less than making
paper copies. Agencies are strongly encouraged to provide copies of electronic records in an
electronic format. See RCW 43.105.250, encouraging state and local agencies to make public
records widely available electronically to the public. As with charges for paper copies, actual
cost is the primary factor for charging for electronic records. In many cases, the actual cost of
providing an existing electronic record is de minimis. For example, a requestor requests an
agency to e-mail an existing Excel® spreadsheet.

The agency should not charge for the de minimis cost of electronically copying and e-mailing the
existing spreadsheet. The agency cannot attempt to charge a per-page amount for a paper copy
when it has an electronic copy that can be easily provided at nearly no cost. However, if the
agency has a paper-only copy of a record and the requestor requests an Adobe Acrobat PDF®
copy, the agency incurs an actual cost in scanning the record. Therefore, an agency can establish
a scanning fee for records it scans. Agencies are encouraged to compare their scanning and other
copying charges to the rates of outside vendors. See 44-14-07001.

Other statutes govern copying of particular records (WAC 44-14-07004)
The PRA generally governs copying charges for public records, but several specific statutes
govern charges for particular kinds of records. (RCW 42.56.130)

Waiver of copying charges (WAC 44-14-07005)

An agency has the discretion to waive copying charges. For administrative convenience, many
agencies waive copying charges for small requests. For example, the attorney general’s office
does not charge copying fees if the request is for twenty-five or fewer standard photocopies.

Requiring partial payment (WAC 44-14-07006)

1) Copying deposit.

An agency may charge a deposit of up to ten percent of the estimated copying costs of an entire
request before beginning to copy the records. (RCW 42.56.120)" The estimate must be
reasonable. An agency can require the payment of the deposit before copying an installment of
the records or the entire request. The deposit applies to the records selected for copying by the
requestor, not all the records made available for inspection. An agency is not required to charge
a deposit. An agency might find a deposit burdensome for small requests where the deposit
might be only a few dollars. Any unused deposit must be refunded to the requestor.

When copying is completed, the agency can require the payment of the remainder of the copying
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charges before providing the records. For example, a requestor makes a request for records that
comprise one box of paper documents. The requestor selects the entire box for copying. The
agency estimates that the box contains three thousand pages of records. The agency charges ten
cents per page so the cost would be three hundred dollars. The agency obtains a ten percent
deposit of thirty dollars and then begins to copy the records. The total number of pages turns out
to be two thousand nine hundred so the total cost is two hundred ninety dollars. The thirty dollar
deposit is credited to the two hundred ninety dollars. The agency requires payment of the
remaining two hundred sixty dollars before providing the records to the requestor.

(@) Copying charges for each installment.

If an agency provides records in installments, the agency may charge and collect all applicable
copying fees (not just the ten percent deposit) for each installment. (RCW 42.56.120) The
agency may agree to provide an installment without first receiving payment for that installment.

Note: 'See RCW 42.56.120 (ten percent deposit for “a request”).
Comments to 1.9 - Review of denials of public records (WAC 44-14-080)

Agency internal procedure for review of denials of requests (WAC 44-14-08001)

The PRA requires an agency to establish mechanisms for the most prompt possible review of
decisions denying records requests. (RCW 42.56.520) An agency internal review of a denial
need not be elaborate. It could be reviewed by the PRO’s supervisor, or other person designated
by the agency. The PRA deems agency review to be complete two business days after the initial
denial, after which the requestor may obtain judicial review. Large requests or requests
involving many redactions may take longer than two business days for the agency to review. In
such a case, the requestor could agree to a longer internal review period.

Alternative dispute resolution (WAC 44-14-08002)

Requestors and agencies are encouraged to resolve public records disputes through alternative
dispute resolution mechanisms such as mediation and arbitration. No mechanisms for formal

alternative dispute resolution currently exist in the PRA but parties are encouraged to resolve

their disputes without litigation.

Judicial review (WAC 44-14-08003)

1) Seeking judicial review.

The PRA provides that an agency’s decision to deny a request is final for purposes of judicial
review two business days after the initial denial of the request. (RCW 42.56.520)" Therefore, the
statute allows a requestor to seek judicial review two business days after the initial denial
whether or not he or she has exhausted the internal agency review process.” An agency should
not have an internal review process that implies that a requestor cannot seek judicial review until
internal reviews are complete because RCW 42.56.520 allows judicial review two business days
after the initial denial.

The PRA provides a speedy remedy for a requestor to obtain a court hearing on whether the
agency has violated the PRA. (RCW 42.56.550 (1) and (2)) The purpose of the quick judicial
procedure is to allow requestors to expeditiously find out if they are entitled to obtain public
records.® To speed up the court process, a public records case may be decided merely on the
motion of a requestor and solely on affidavits. (RCW 42.56.550 (1) and (3))

(@) Statute of limitations.
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The statute of limitations for an action under the PRA is one year after the agency’s claim of
exemption or the last production of a record on a partial or installment basis. (RCW
42.56.550(6))

3 Procedure.

To initiate court review of a public records case, a requestor can file a motion to show cause
which directs the agency to appear before the court and show any cause why the agency did not
violate the PRA. (RCW 42.56.550 (1) and (2))* The case must be filed in the superior court in
the county in which the record is maintained. (RCW 42.56.550 (1) and (2)) In a case against a
county, the case may be filed in the superior court of that county, or in the superior court of
either of the two nearest adjoining counties. (RCW 42.56.550(5)) The show-cause procedure is
designed so that a non-attorney requestor can obtain judicial review himself or herself without
hiring an attorney. A requestor can file a motion for summary judgment to adjudicate the case.’
However, most cases are decided on a motion to show cause.’

4) Burden of proof.
The burden is on an agency to demonstrate that it complied with the PRA. (RCW 42.56.550 (1)
and (2))

(5) Types of cases subject to judicial review.
The PRA provides three mechanisms for court review of a public records dispute.

(a) Denial of record.
The first kind of judicial review is when a requestor’s request has been denied by an agency.
(RCW 42.56.550(1)) This is the most common kind of case.

(b) Reasonable estimate.
The second form of judicial review is when a requestor challenges an agency’s reasonable
estimate of the time to provide a full response. (RCW 42.56.550(2))

(c) Injunctive action to prevent disclosure.

The third mechanism of judicial review is an injunctive action to restrain the disclosure of
public records. (RCW 42.56.540) An action under this statute can be initiated by the agency,
a person named in the disputed record, or a person to whom the record specifically pertains.
The party seeking to prevent disclosure has the burden of proving the record is exempt from
disclosure.” The party seeking to prevent disclosure must prove both the necessary elements
of an injunction and that a specific exemption prevents disclosure.?

(6) In camera review by court.

The PRA authorizes a court to review withheld records or portions of records in camera. (RCW
42.56.550(3)) In camera means a confidential review by the judge alone in his or her chambers.
Courts are encouraged to conduct an in camera review because it is often the only way to
determine if an exemption has been properly claimed.’

An agency should prepare an in camera index of each withheld record or portion of a record to
assist the judge’s in camera review. This is a second index, in addition to a withholding index
provided to the requestor. The in camera index should number each withheld record or redacted
portion of the record, provide the unredacted record or portion to the judge with a reference to
the index number, and provide a brief explanation of each claimed exemption corresponding to
the numbering system. The agency’s brief explanation should not be as detailed as a legal brief
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because the opposing party will not have an opportunity to review it and respond. The agency’s
legal briefing should be done in the normal course of pleadings, with the opposing party having
an opportunity to respond.

The in camera index and disputed records or unredacted portions of records should be filed under
seal. The judge should explain his or her ruling on each withheld record or redacted portion by
referring to the numbering system in the in camera index. If the trial court’s decision is
appealed, the in camera index and its attachments should be made part of the record on appeal
and filed under seal in the appellate court.

(7) Attorneys’ fees, costs, and penalties to prevailing requestor.

The PRA requires an agency to pay a prevailing requestor’s reasonable attorneys’ fees, costs, and
a daily penalty. (RCW 42.56.550(4)) Only a requestor can be awarded attorneys’ fees, costs, or
a daily penalty under the PRA. An agency or a third party resisting disclosure cannot.® A
requestor is the prevailing party when he or she obtains a judgment in his or her favor, the suit
was reasonably necessary to obtain the record, or a wrongfully withheld record was provided for
another reason.”* In an injunctive action under RCW 42.56.540, the prevailing requestor cannot
be awarded attorneys’ fees, costs, or a daily penalty against an agency if the agency took the
position that the record was subject to disclosure.*

The purpose of the PRA’s attorneys’ fees, costs, and daily penalty provisions is to reimburse the
requestor for vindicating the public’s right to obtain public records, to make it financially
feasible for requestors to do so, and to deter agencies from improperly withholding records.*®
However, a court is only authorized to award reasonable attorneys’ fees. (RCW 42.56.550(4)) A
court has discretion to award attorneys’ fees based on an assessment of reasonable hourly rates
and which work was necessary to obtain the favorable result.*

The award of costs under the PRA is for all of a requestor’s non-attorney-fee costs and is broader
than the court costs awarded to prevailing parties in other kinds of cases.™

A daily penalty of between five dollars to one hundred dollars must be awarded to a prevailing
requestor, regardless of an agency’s good faith.® An agency’s bad faith can warrant a penalty on
the higher end of this scale.!” The penalty is per day, not per-record per-day.*®

Notes:
'Progressive Animal Welfare Soc’y v. Univ. of Wash., 125 Wn.2d 243, 253, 884 P.2d 592 (1994)
(“PAWS 11I”) (RCW 42.56.520 “provides that, regardless of internal review, initial decisions
become final for purposes of judicial review after two business days.”).
“See, e.g., WAC 44-06-120 (attorney general’s office internal review procedure specifying that
review is final when the agency renders a decision on the appeal, or the close of the second
business day after it receives the appeal, “whichever occurs first”).
3Spokane Research & Def. Fund v. City of Spokane, 121 Wn. App. 584, 591, 89 P.3d 319 (2004),
reversed on other grounds, 155 Wn.2d 89, 117 P.3d 1117 (2005) (“The purpose of the PDA is to
ensure speedy disclosure of public records. The statute sets forth a simple procedure to achieve
this.”).
“See generally Spokane Research & Def. Fund v. City of Spokane, 155 Wn.2d 89, 117 P.3d 1117
(2005).
°1d. at 106.
Wood v. Thurston County, 117 Wn. App. 22, 27, 68 P.3d 1084 (2003).
’Confederated Tribes of the Chehalis Reservation v. Johnson, 135 Wn.2d 735, 744, 958 P.2d 260
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(1998).
®PAWS I1, 125 Wn.2d at 257-58.
%Spokane Research & Def. Fund v. City of Spokane, 96 Wn. App. 568, 577 & 588, 983 P.2d 676
(1999), review denied, 140 Wn.2d 1001, 999 P.2d 1259 (2000).
PRCW 42.56.550(4) (providing award only for “person” prevailing against “agency”); Tiberino
v. Spokane County Prosecutor, 103 Wn. App. 680, 691-92, 13 P.3d 1104 (2000) (third party
resisting disclosure not entitled to award).
violante v. King County Fire Dist. No. 20, 114 Wn. App. 565, 571, 59 P.3d 109 (2002);
Spokane Research & Def. Fund v. City of Spokane, 155 Wn.2d 89, 104, 117 P.3d 1117 (2005).
“Confederated Tribes, 135 Wn.2d at 757.
3Am. Civil Liberties Union v. Blaine Sch. Dist. No. 503, 95 Wn. App. 106, 115, 975 P.2d 536
(1999) (“ACLU 1I”) (“permitting a liberal recovery of costs is consistent with the policy behind
the PRA by making it financially feasible for private citizens to enforce the public’s right to
access to public records.”).
“1d. at 118.
°Id. at 115.
®American Civil Liberties Union v. Blaine School Dist. No. 503, 86 Wn. App. 688, 698-99, 937
1P7.2d 1176 (1997) (“ACLU I”).

Id.
8yousoufian v. Office of Ron Sims, 152 Wn.2d 421, 436, 98 P.3d 463 (2004).
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RESOLUTION NO: 2018-01
BEFORE THE GOVERNING BOARD OF THE
YAKIMA REGIONAL CLEAN AIR AGENCY (YRCAA)

Adopting Revised Administrative Code Part C-YRCAA Public Records Act Policy:

WHEREAS, the Board of Directors of the YRCAA, as set forth in chapter 70.94 of the Revised
Code of Washington, is authorized to establish specific operating policies, procedures and
guidelines to implement the Revised Code of Washington and Washington Administrative Code
applicable to public agencies; and

WHEREAS, Administrative Code Part C, as revised, adopts the statutory costs for copies under
chapter 42.56, the Public Records Act, as amended in July of 2017; and

WHEREAS, Administrative Code Part C, as revised, replaces and supersedes all previous
versions of Administrative Code Part C;

BE IT THEREFORE RESOLVED that the Board does hereby adopt the revised Administrative
Code Part C, dated December 18, 2017.

On motion of , seconded by , the
foregoing resolution is hereby PASSED AND ADOPTED by the Yakima Regional Clean Air
Agency Board of Directors on this 11th day of January 2018.

Jon DeVaney, Chair Ron Anderson, Director

Steven Jones, Director Director

Norm Childress, Director Christa Owen, Clerk of the Board
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